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PREFACE.

THE branch of law which is examined in the following
pages has not hitherto been made the subject of any
distinct Treatise. The investigation of it, however,
seems to be important, since it will be found to present
greater difficulties than usually belong to legal re-
searches. This is owing to the refined distinctions
which the law recognizes between real and personal
property, and which give rise to many intricate ques-
tions in respect of property partaking of both these
characters.

With regard to the Dqctrine of Fixtures, which forms
the principal subject of the work, it appears singular
that so little attention should have been bestowed upon
it in any of the modern publicatioﬁs. For it relates to
a species of property which, in many instances, is of very
great value ; and involves questions of daily occurrence,
which affect the rights as well of landlord and tenant,
as of many other classes of individuals in the ordinary
relations of society.

It may be thought extraordinary, that upon a sub-
ject of such extent and importance, there should be
AR



iv PREFACE.

found so small a number of reported decisions. No in-
ference, however, is to be drawn from that circumstance
against the practical utility of a Treatise like the pre-
sent. TFor the rights of individuals to property of this
description are, in questions of minor importance, most
usually left to the determination of brokers, whose
appraisements are made according to their private
opinions of fairness between the parties, or the customs
of their trade. And where claims of a more intricate
nature have arisen, which it has been thought expedient
to submit to the decision of a tourt of law, they have
generally been referred to arbitration, at the instance
of the judge at Nisi Prius. For these reasons, there-
fore, it is apparent that the cases relating to fixtures
which occur in the books of reports, cannot be con-
sidered as a criterion of the number of questions upon
the subject that actually arise in practice.

It has been the chief object of the present Treatise
to lay down some general principles and rules relative
to this species of property. In determining how far
this design has been accomplished, some indulgence
will perhaps be allowed, on account of the peculiar -
state of the law upon the subject. For the Doctrine
of Fixtures rests on a series of judicial decisions in
contravention of an ancient rule in favor of the free-
hold. And as these decisions arose out of particular
emergencies, and were pronounced at different periods
of time, it is extremely difficult to reduce them into an
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uniform system, or to extract from them any princi-
ples of general application.

With regard to the arrangement of the work,—the
rights of a common tenant, and of the executors of
tenants for life, in tail and in fee, in respect of fixtures,
are discussed in separate chapters. This order, though
it has unavoidably occasioned some repetition, will, it
is trusted, be found very convenient for reference, and
may tend to remove the confusion which has frequently
been complained of, in distinguishing the rights of
these several classes of persons.

The other descriptions of property which form the
subject of the Treatise are examined principally in
the chapter concerning the rights of the executor of
tenant in fee. In the concluding section of that chap-
ter, the nature and principles of Heir-looms are dis-
cussed ; together with the right of property in Charters
relating to land ; and the claims of the heir against
the executor in respect of chattels animate as inci-
dent to the inheritance. In the same section a general
view is taken of the doctrine of Emblements; and a
separate division has been appropriated to an examin-
ation of the right of property which accrues in con-
sequence of annexations made to the freehold of the
Church. The law relative to ecclesiastical Dilapidations
is also incidentally noticed in connexion with the
general subject of the work.

A3
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The remaining chapters of the first part of the Trea-
tise relate to the transfer of fixtures, considered with
reference to the conveyance of them by sale, mortgage,
devise, bankruptcy, &c. And in the last chapter some
general properties of annexations to the freehold are
treated of, more particularly as affecting the rights and
liabilities of persons in regard to poor’s rates, parochial
settlements, &c.

The second part of the work contains the Remedies
of parties in respect of fixtures ; together with the
rights of creditors, and the criminal law as it affects
property attached to the freehold. The rule exempting
fixtures from distress is also considered in this place.
And, lastly, some curious decisions are noticed upon
the subject of Deodands, as applied to the case of per-
sonal chattels annexed to land.

The Appendix consists of a Digest of the Law of
Fixtures in its immediate application to landlords and
tenants, and outgoing and incoming tenants; and it
contains a summary of practical rules and directions
respecting the removal, valuation, &c. of fixtures be-
tween these parties. It has been framed with a view
to obviate the inconvenience that might have been
complained of by some readers, if it had been necessary
to search for the points of law to which more frequent
reference is likely to be made, among the general dis-
quisitions in the body of the work.
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INTRODUCTION

TO

THE LAW OF FIXTURES.

Tue Law of Fixtures affords a remarkable illustration
of the strong tepdency which may be observed in the
jurisprudence of a country to adapt itself to the varying
manners and necessities of society. The privileges
which exist in respect of this species of property are
in derogation of the principles of the common law,
and have been gradually introduced and established by
the judges, who, in this instance, have exercised a sort
of legislative authority. The strict rules of the law
respecting waste, which had their origin in feudal
times, were found to be incompatible with the notions
of property entertained in a more civilized age; and
" as the legislature did not interfere to abolish them, it
became indispensably necessary that their practical
. operation should be modified and controlled. The
courts, therefore, although they did not venture to
abandon altogether the principle of the ancient law,

considered themselves at liberty to mitigate its
a2
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rigour ; and they have, accordingly, engraf'ted upon it
the various exceptions and qualifications which form
the subject of consideration in the following Treatise.

It is proposed to examine the nature of the several
innovations which have thus been made upon the
maxims of feudal policy ; in order that a distinct view
may be taken of the steps by which the courts have
proceeded towards perfecting this branch of the law.
And for this purpose it will be necessary, in the first
place, to consider the origin of the general rule of
law in respect of annexations to the freehold.

The rule of law, that whatever is affixed to the free-
hold becomes a part of it, and is subjected to the same
rights of property as the land itself, originated in a state
of manners very different from that which prevails in the
present day. The fee-simple was not in ancient times
divided into a multiplicity of particular estates; per-
sonal property was scarcely regarded as an object of’
concern to the legislature ; and the proprietors of the
freehold were the authors of those very laws which
settled the conflicting claims of themselves and their
tenants. Notwithstanding the great change which has
taken place in the habits and opinions of society, still
the rule in favor of the freeholder remains unaltered ;
and it must be regarded as the general rule of law at
the present day, although it appears both inequitable in
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its principle, and injurious in its effects to the spirit
of improvement.

It is curious to observe the first attempts which were
made by the courts to afford relief from the strictness of
the ancient law. Much hesitation is apparent in the
early decisions as reported in the Year Books; and
many subtle distinctions are there relied upon by the
judges, which have since been very properly exploded.
It appears, however, that so early as in the reign of
Henry VII, an exception from the law respecting
annexations to the freehold was recognized in the
particular case of tenants; who were said to be at
liberty to remove some species of articles, if erected
at their own expence on the demised premises. It
has indeed been represented that the courts, at the
period spoken of, allowed this privilege to tenants
from a politic concern for the interests of trade and
manufactures ; but it seems very doubtful whether any
principle of so liberal a character is to be traced in
their judgments. An important step was however
made, when the courts thus assumed the power of
restraining the rights of the freeholder without the
express sanction of the legislature.

The modern authorities have proceeded on more
unequivocal principles, and have from time to time in-
troduced exceptions of so extensivé a nature as almost
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to have subverted the general rule. For, in the first
place, it has been the recognized doctrine of the
courts, ever since the time of Queen Anne, that
a relaxation should be allowed in favor of erections
and utensils put up for trading and manufacturing
purposes. A very important description of property is
thus exempted from the operation of the ancient rule.
And this innovation has been sanctioned by the judges,
not because it was warranted by any particular law,
but upon an enlarged principle of public policy.

In progress of time other exceptions were admitted.
For it was found that the state of refinement to which
the country had arrived, in matters of domestic fur-
niture and decoration, rendered the rules of the feudal
law incompatible with the general convenience of
society. Accerdingly, in this instance also, the judges
have modified the ancient law, with the view of adapt-
ing it to the manners of the times, and have intro-
duced a further exception in favor of articles for
ornament and domestic use.

After the relaxation in favor of trade had been long
established, an attempt was made to apply the prin-
ciple of that exception to the case of agricultural
erections. This attempt was warranted by judicial
opinions of high authority, and seems to derive great.
support from analogy and general reasoning. But,
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in this instance, as no direct precedent could be found
in which buildings for the purpose of agriculture had
been held privileged, the Court of King’s Bench re.
fused to countenance any further innovation upon the
general rule.

The exigencies, however, of society had, previously
to the last-mentioned determination, rendered it
necessary that the ancient law should receive some
qualification in the case of erections made with a view
to the enjoyment of the profits of land. And ac.
cordingly there have been several decisions in which
an exception has been allowed in respect of steam-
engines and other machinery for the purpose of wark-
ing mines, collieries, &c. Erections of this deserip-
tion have usually been considered as a species of trade
fixtures. It is obvious, however, that the privilege of
trade, as regarded in this point of view, is to be con-
strued with great latitude ; and it must, consequently,
have the effect of restraining, within a very narrow
compass, the rule which prevails with respect to agri-
cultural erections (a).

(a) According to the decisions, steam-engines and cider-mills
may be removed, because, as it is said by Lord Ellenborough in
Elwes v. Maw, they are used in a species of trade. Lord Ellen-
borough, however, considered salt-pans to be too much connected
with the realty to be entitled to the same privilege. Lord Mansfield,
on the other hand, was of opinion that they might be removed be-
tween landlord and tenant, but not by the executor of an owner
in fee.
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With respect to the ezfent to which these several
exceptions have been carried, it is to be observed, that
the judges, in admitting the innovations in question,
have evinced a great anxiety to remove from them-
selves the charge of infringing upon ancient prin-
ciples, or of affording a ground for future encroach-
ment. They have accordingly taken great pains to
support their decisions by a variety of reasons derived
from the facts of each particular case. And hence it
happens, that in questions respecting the right to
fixtures, it is in general necessary not only to inquire
whether an article, its object and purpose considered,
falls within any of the admitted exceptions, but also
to advert to many incidental circumstances which have
occasionally been relied upon in the judgments of the
Courts. (a) '

And, indeed, where there is a direct precedent
in favor of the removal of a particular fixture, the
right of the claimant may still be subject to great
uncertainty, if he does not stand precisely in the
same situation as the party who has been held entitled
to remove it. For the courts have repeatedly affirmed
that the exceptions from the ancient rule of law have
been carried to a different extent in the several cases

(a) In the case of Buckland v. Butterfield, Ch.J. Dallas states
the law as to the privilege in favor of ornamental fixtures in these
terms : ¢ Matters of ornament may or may not be removable, and
whether they are so or not must depend on the facts of each par-
ticular case.”
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of landlord and tenant, executor of tenant for life
or in tail and remainder-man or reversioner, and
executor of tenant in fee and the heir. And yet
. the limits within which the privileges of these parties
are respectively confined are nowhere pointed out;
neither are any reasons assigned for the distinctions
thus laid down by the courts, from a consideration of
which the rights of these several classes of individuals

might be inferred.

In the course of the preceding remarks the reader
has been presented with a general outline of the state of
the law relative to the doctrine of fixtures. And from
this view of the subject, he will perhaps be of opinion,
that further improvements are requisite for rendering
this branch of law at once intelligible in its principles,
and precise in its terms. For this purpose it would
seem, in the first place, desirable that no change
of property should result from annexing a personal
chattel to the freehold, unless in cases in which some
principle intervened which might be deemed reason-
able in the present day. For it seems a reflection
upon the jurisprudence of the country, that a general
rule of law which is productive of much inconvenience
to the public, should have no better foundation than
the motives of feudal policy. (a)

(2) When the rules of our own jurisprudence appear open to
animadversion, it may be useful to consult the writings of foreigners,
with a view to ascertain the nature of the provisions which, in a
similar state of manners, seem to be best suited to the wants and

b
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But, if the right of removal is still to be re-
garded as an exception, instead of constituting
the general rule, it ought to be extended as far as
the principles of policy and public convenience will
allow. If, therefore, it is considered that the pur-
poses to which buildings, machinery, or utensils are
appropriated ought to be the criterion by which that
right is to be tried, these purposes should at least
not be arbitrarily selected, nor too narrowly construed.

general convenience of society. From such an enquiry in the pre-
sent instance, it may perhaps be thought to result, that notwithstand-
ing the rule of the English law may, as a general rule, appear
objectionable, yet that particular cases might be mentioned, in which
it would be consistent with a just and reasonable principle, that the
property in things fixed to the freehold should be transferred to the
ultimate proprietor of the soil. Upon the subject of fixtures it seems
to be the more general opinion among the writers on French law, that
in ordinaty cases a landlord is not entitled to any additions made by his
tenant, and can only insist on his leaving the premises in the condition
they were in at the commencement of his term ; on this principle, that
 nemo detrimento alterius locupletior fieri potest.” There is, how-
ever, an exception in favour of the landlord in cases where improve-
ments have been made with the obvious design of permanent annex-
ation, or where to remuve them must occasion their entire destruc-
tion : because in this case the landlord would be prejudiced without
any benefit resulting to the tenant. In some cases, also, the French
authors think that the landlord will have a right to improvements
made by the tenant, on offering him a sum of money which will
enable him to procure other things of the same description. And this
is considered to be the law in respect of trees planted by a tenant,
unless in a nursery-ground. The landlord, they say, is entitled to the
growing trees on tendering the value of the wood. The same rule,
however, does not hold when the matters annexed by the tenant
are of a rare or precious description, and for which he ’may be
supposed to have a particular affection. Vide Desgodets, Lois des
Bitimens ; Notes sur Desgodets, par Goupy ; Lepage, Lois des
Bdtimens ; Traité de Locations, par Leopold.
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Upon this ground it may, perhaps, be thought advisable,
that some of the more refined distinctions which the
courts have established with regard to fixtures, should
be abolished ; and, in particular, the rule which ex-
cludes agricultural tenants from the protection afforded
to tenants in trade.

Again, it may, perhaps, be deemed expedient, even
with respect to the several species of fixtures.privileged
by the law, that the purposes for which they are used
should not of themselves be conclusive upon the ques-
tion of removal. But then it ought to appear by plain
and determinate rules, what are the particular consider-
ations by which the right of removal may be qualified
and restrained. For it is not sufficient that the nature
of the exceptions to the general rule is ascertained,
if the privilege which these exceptions confer is, in
some cases, dependent on collateral circumstances, and
yet the effect and operation of those circumstances
is left altogether unsettled. ,

Lastly, if satisfactory reasons of law and policy
can be suggested for admitting a greater relaxation in
favor of certain classes of individuals than of others,
it ought to be precisely known in what the difference
between their respective rights consists. And, indeed,
if a definite rule upon this subject were to be laid
down, it would tend to remove much of the perplexity
which is experienced in respect of the claims of per-
sonal representatives ; and would at once put an end
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to the doubt waich now exists, as to the particular cases
in which analogical reasoning is admissible, and those
in which it fails.

From the preceding examination of the ancient and
modern principles of the law relative to the subject of
fixtures, it is hoped that the reader will be able to
exercise a clearer judgment on the questions discussed
in the ensuing pages. The controversies respecting
property of this nature, that arose within the city of
London in the fourteenth century, were considered of
so much importance, that a particular ordinance was
enacted for the adjustment of them. (a) And in the
present day, it cannot fail to be an object of public
interest, to determine by wise and intelligible rules, the
rights of individuals with respect to a species of pos-
sessions, the value of which will always increase in a
country, in proportion to the progress of civilization
and refinement.

(a) In the mayoralty of Adam Bury, 89 Edw. III. 1865.; Arnold’s
Chronicle, fol. 187. Mr. Serjeant Hill, in his MSS.to 15 Vol. Viner’s
Abr. p. 48. calls this an Ordinance of Parliament, and refers to En-
tick’s History of London, Vol. I. p. 258., where it is in like manner
described as an Ordinance of Parliament. Entick, however, appears
to have extracted his account from Maitland’s History, Vol. I. B. 1.
p- 181.; and it is observable that it is described there simply as an
Ordinance. It is certainly not mentioned in any of the collections of
ancient parliamentary proceedings. See the Ordinance itself, and a
confirmation of it by the mayor and aldermen of London, in the
Addenda, p.331.; from a reference to which it will probably be
thought that this ancient record was an act or ordinance of the com-
mon-council of the city of London.
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ON THE RIGHT OF PROPERTY IN FIXTURES.

CHAPTER I

ON THE NATURE OF FIXTURES.

Tre term fixtures is used by writers with various The term fix-
significations, but is always applied to articles of a
personal nature which have been affixed to land.

On some occasions no further idea is intended to
be conveyed by the term than the simple fact of
annexation to the freehold ; and hence have arisen
the popular expressions of landlord’s fixtures, and
tenant’s fixtures; of removable and irremovable
fixtures.

The name of fixtures is also sometimes applied to

things expressly to denote that they cannot legally
B : )
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ON THE NATURE OF FIXTURES. [PART I.

be removed ; as where they have been annexed to a
house, &c. and the party who has affixed them is not
at liberty afterwards to sever and take them away.
Thus it is said that an article shall fall in with the
lease to the landlord, or descend to the heir with the
inheritance, bdecause it is a fixture.

There is, however, another sense in which the term
fixtures is very frequentlyused, and which it is thought
expedient to adopt in the following treatise (@) ; viz.
as denoting those personal chattels which have been
annexed to land, and which may be afterwards severed
and removed by the party who has annexed them, or
his personal representative, against the will of the
owner of the freehold.

This definition divides itself into two branches :
first, a consideration of what is meant by annexation ;
secondly, of what is intended by a right of removal
against the will of the owner of the freehold.

With respect to the first branch of the definition,
— It is necessary, in order to constitute a fixture, that
the article should be let into or united to the land, or
to substances previously connected therewith. It is
not enough that it has been laid upon the land, and
brought into contact with it : the definition requires
something more than mere juxta-position; as, that
the soil shall have been displaced for the purpose of
receiving the article, or that the chattel should be
cemented, or otherwise fastened to some fabric pre-
viously attached to the ground.

(a) The reasons for preferring the use of the term in this sense appear
at the conclusion of the chapter.
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Hence there is a numerous class of decisions that
. may be considered as part of the law of fixtures, the
object of which is to determine, whether a thing that
has been placed upon the land is actually affixed to
it or not. When it is found that, in f)oint of fact,
the connection with the soil does not amount to com-
plete annexation, and that the thing is not strictly
affixed, it remains in that case, to all intents and
purposes, a mere chattel, and is in the same situation _
as any other chattel which has never been brought
upon the premises.

It may be useful to explain this branch of the
definition more particularly by examples. And a
simple method of doing this will be by pointing out
a few of the most important instances where chattels
have been in a certain degree connected with the
soil, but not to an extent amounting to legal annex-
ation; in consequence of which circumstance, the
property has been pronounced not to fall within the
denomination of fixtures.

Of these, an instance may be mentioned fifom Bul-
ler’s Nisi Prius, p.34.; and it is the more remark-
able, because it was not till later times, when the doc-
trine of fixtures came to be better understood, that
the decision of the case in question was treated as
resting upon the circumstance of imperfect annex-
ation to the freehold, the determination having origi-
nally proceeded on totally different grounds. It is
the case of a barn, before Ch. J. Treby at Hereford,
which is described as having been built upon pattens,
or blocks of wood lying upon the ground, but the
building itself not fixed in or to the ground. The

B ¢
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explanation which has been given of this case by
Lord Ellenborough is, that the party who erected the
barn might unquestionably treat it as a mere move-
able chattel, because ¢ the terms of the statement
exclude it from being considered as a fixture ; i was
not fived in or to the ground.” (a)

In another case (b), arising out of the bankrupt
laws, and which respected the right of the assignees
to goods and chattels in the disposition of the bank-
rupt, under the statute 21 Jac.1. c.19., the property
in dispute was the stock of a distiller, which consisted
of certain stills set in brick-work, and let into the
ground ; certain vats, supported by and resting upon
brick-work and timber, but which were not fixed in
the ground ; and some other vats standing on horses,
or frames of wood, which were not let into the ground,
but stood upon the floor. In this case the Court
thought that there was a material distinction between
the vats, &c. that were actually affixed to the ground,
and those that were placed upon brickwork or
frames ; for these latter they considered to be mere
goods and chattels, from the mode in which they were
~ stated to be connected with the premises. And,
accordingly, the determination of the case proceeded
upon this distinction.

A further instance occurs in a more recent de-
cision. (¢) The property in dispute in this case con-
sisted of certain pieces of machinery called jibs, the

(a) Elwes v. Maw, 5 East, 55.  relied on in the judgment: the jibs

(8) Horn v. Baker, 9 East, 215.  appear to have been parts of an en-

(¢) Davis v. Jones, 2 Bar. & Ald. tire machine fastened to the other
165. It is difficult to explain this parts, which are stated to have been
case satisfactorily upon the principles permanently fixed to the frechold.
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description of which was as follows. Certain caps
and steps of timber were fixed into a building, and
the jibs were placed in these caps or steps, and are
the uprights that turn round the work in the caps
and steps: they were fastened by pins above and
- below, and might be taken in and out of the caps or
steps without injuring them or the buildings, but
could not be removed without being a little injured
themselves. The Court of King’s Bench, on this
occasion, thought that the question before them de-
pended upon a conclusion of fact to be drawn from
the matters stated in the case, and not upon any
point of law ; and they were of opinion, that these
jibs, from their mode of construction, were not pro-
perly fixtures at all, but mere personal chattels. ()

It appears, therefore, from these cases, that to con-
stitute a fixture there must be a complete annexation
to the soil. And here it may be observed, that in order
to determine whether a matter has been sufficiently
attached to the freehold to make it 'a fixture, it may

(a) The reader will see further il-
lustrations of the principle noticed
in the text in several of the cases re-

ferred to in the course of the work.

As in Peston v. Robart, 4. Esp.
C. N. P. 33. and 2 East, 88. in the
instance of a varnish house, built on
awooden plate lying on brickwork,
as explained in ch. ii. sect. 1. & 5.
So in respect of a stable on rollers,
in 1 Hen. Bl. 259. See also Kimp-
ton v. Eve, 2 Ves. & Bea. 349.
Hedge’s case, Leach’s Cr.Ca. 201.
2 8tark. N.P.C. 403. And see the
mention made of doors hung upon
gymolds, Moor, 177., with which

compare Shep. Touch. 470  Asto
the case of a post-windmill, see R.
v. Inkabitants of Londonthorpe, 6 T.
R.377. Steward v. Lombe, 1 Brod.
& Bing. 403. In Ward’s case,
4 Leon. 241. it was said to have been
adjudged, that if a mill be set upon
posts no waste lyeth for it. In the
Bedford Election Case(1785),2 Lud.
case 12. a windmill fixed on a post
upon pattens, in a foundation of
brick-work, was held a freehold
estate, and the vote in respect of it
good. Sece further on this subject
in the Appendix.

B3
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be necessary, in doubtful cases, not only to regard
the construction of the article, but to attend to any
other circumstance that may serve to explain its na-
ture and character. Atleast, in the last cited case of
Davis v. Jones, it appears that a custom in respect
of the article in dispute, was inquired into for this
purpose. (a)

Nature of the  With respect to the right mentioned in the second

right of e hranch of the definition, viz. of severing and removing
an article annexed to the land, — It is a circumstance
of ordinary occurrence, that persons having the present
interest and possession of land, whether as tenants
for years, for life, or in fee, make annexations to the
freehold, exclusively for their own convenience or
profit, either by placing an erection on the soil itself,
or by affixing some personal chattel to a house or
other building that has been already annexed to the
soil. Now, in respect of many of these annexations,
if the individuals who put them up, or their personal
representatives, were afterwards to detach and re-
move them from the freehold, they would be subject,
according to the general rule of law, to an action of
waste or trespass, at the suit of the reversioner, or
the heir succeeding to the estate. But there are cer-
tain species of annexations that are excepted out of
this general rule. With respect to these, the right of
property in them is not, as in other cases,abandoned to
the land-owner by their being affixed to the freehold ;

(a) The reader should be apprised, dows or doors hanging or serving to
that there are certain peculiar cases the house. Shep. Touch. 470. So
of constructive annexation, as in the mill-stones removed for picking.
instance of keys, &c. belonging to a  And see the section relating to heir-
house, 11 Co. 50. Liford’s case. Win- looms, &c. in chap. iv. post.
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but they may be again separated from the land, and
taken away, against the will of those persons who
would have become entitled to them by reason of
their ownership in the soil. It is of the right to re-
move annexations of this description that it is pro-
posed to treat in the present work.

And in order to explain more fully the nature of
the privilege here spoken of, it will be necessary
briefly to point out the principal considerations upon
which questions respecting the right to fixtures have
turned ; reserving, however, for another place, the
more detailed examination of them. These consider-
ations are, the nature of the thing affixed, whether it
was a chattel, in gross or in part, before it was put
up.— The situation of the party claiming the right, as
the executor of a tenant in fee, of tenant in tail, or
tenant for life; or as a tenant of a chattel interest ;
and, with respect to him, the continuance of his right
after the expiration of his term, and the re-delivery of
possession to his landlord.— Arguments also from the
intention of the parties in making the annexation have
been used in judicial decisions. — Others have been
drawn from the comparative value of the fixture and
the land in a state of union,and when disunited.—And
so the effect of custom, and the injury occasioned to
the freehold by the removal, have respectively been
relied upon. “But the great and leading principle
which has governed all the decisions relating to the
doctrine of fixtures, is the purpose and object for which
the article has been put up ; that is to say, whether it
was for trade, for agriculture, for ornament merely, or
for the general improvement of the estate. It is upon
these different grounds, generally, however, upo

B 4
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some combination of them, that the conrts have
ascertained and supported the right of property in
fixtures.
Dt yor'  From a review of these several considerations it
the owner of  will be seen, that the right of removing fixtures is
the estate. . < s .

: of a very different description from that by which
the proprietor of land severs and removes property
of a personal nature, which has been annexed to his
freehold. In thislatter case, the proprietor exercises

- the same right to all purposes that he enjoys in
respect of cutting down trees, or doing any other
act as owner of the land : it is a right arising alto-

_ gether out of ownership of estate. But where an

* individual, under a privilege conferred by the law
of fixtures, separates and removes a personal chattel
which has been affixed to the soil by himself or those
under whom he claims, the right exercised by him
does not arise merely out of an interest in the land,
but is a special privilege allowed by the law in cer-
tain cases only, and in favor of particular classes
of persons; and it is, moreover, in derogation of
the rights of the individual to whom the property
would appertain as owner of the estate. It ap-
pears, however, from an attention to the principles
on which the power of removal in these cases de-
pends, that it is always connected with some interest
in the land, and is not simply collateral to it. (a)

Legal effectof ~ Lhe definition of fixtures that has been given
sonexation.  ahove, involves a principle which may be considered
as the foundation of the law relating to this species
of property, and which it may be proper to examine

(a) Vide per Holt Ch. J.in Poole’s case, } Salk. 568,
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in this preliminary chapter. It is the effect produced,
in a legal point of view, upon a personal chattel, by
the act of annexing it to the freehold.

It is a maxim of law of great antiquity, that what-
ever is fixed to the realty is thereby made a part of
the realty to which it adheres, and partakes of all
its incidents and properties. By the mere act of
annexation a personal chattel immediately becomes
parcel of the freehold itself. Quicquid plantatur solo
solo cedit. ‘This the reader will find laid down as a
general principle, in almost every one of the cases
to which it will be necessary to refer in the course
of the present work ; and some of the decisions
proceed exclusively uponit. It is recognised in parti-
cular in the following authorities. — 10 Hen. 7. pl.2.
20Hen.7.18. 20Hen.7.26. Co.Lit.53.a. 4Co. 68.
Bul. N.P. 34. Amb.113. 3 Atk. 18. 3 East, 50.
7 Taunt. 190. (a) ’

Now, every case in which there is a right of sever-
ing a thing from the freehold by virtue of the law
of fixtures, is considered as an exception from this
general rule. The manner in which the law of fix-
tures operates in these cases may be explained in two

(a) There is a passage in Brooke’s * become real property.” Ac to

Ab. Trespass, pl. 23. which strongly
illustrates this prineiple. * If a piece
of timber, which was illegally taken
“ from J. 8., has been hewed, tres-

pass does not lie against J. S. for
“ retaking it. But if a piece of
“ timber, which was illegally taken,
“ have been used in building or re-
“ pairing, this, although it is known
“ to be the piece which was taken,
“ cannot be retaken, the nature of
“ the timber being changed ; for by
“ annexing it to the freehold it is

the effect of a mere stranger affixing
a personal chattel to the soil of an.
other, see the case of Welsh v. Nash,
8 East, 394. and the observations on
that case in part ii. See also 6 East,
161. 5 Bar. & Ald. 603. Gilb. Evid.
209, 210, Swinb. on Wills, part. vii.
s. 20. — In further illustration of the
principle in the text, see the cases
on the rateability of personal chattels
affixed to land, Nolan’s Poor Laws,
And see Rex v. Brighton Gas Com-
pany, K. B. E. T. 7 Geo. 4.

Fixtures
cel of tluf“'
freehold.
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ways: either on the supposition that the chattel
nature of the thing is still preserved after its annex-
ation ; or by considering that the thing ceases to be
a chattel by being affixed to the land, and becomes
real property, but reducible again to a chattel state
by separation from the realty. It will perhaps be
found, upon an inspection of the cases, that for some
few purposes, as in favor of creditors, the chattel
nature of the thing is retained after its annexation :
but that for most purposes, its personal character is
lost, and it becomes strictly freehold. The circum-
stance of the property being subject to a right of
removal, does not affect the natuve it acquires by
being incorporated with the realty.

It is true, that in some of the early cases, an
article which is held to be removable is expressly
said not to be parcel of the freehold. But these,
and other like general expressions, may, consistently
with the principles of those decisions, be interpreted
to mean, that the property is not considered, in every
respect, in the same condition and subject to the same
rights as other parts of the freehold.

In the case of Lee v. Risdon(a), the view here
taken of the nature of fixtures is stated to be the
true one; and the Court, in that case, considered
that they constitute essentially a part of the free-
hold, and until the moment of their severance are
in no respect distinguishable from the rest of the
land. Moreover the principle of several late deci-
sions is in conformity with this view of the subject. (5)

(a) 7 Taunt. 190. tures are frequently compared in

(%) See chap. v. post. Aud see respect of their freehold character to

the second part of the treatisc, re- trees. 5 Bar. & Ald. $28. 1 Atk.
specting the forms of action. Fix- 178..
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. From the observations that have been offered in

the preceding pages, the reader will probably be of
opinion, that the use of the term fixtures, in the sense
in which it is adopted in the definition, is attended
with some convenience ; inasmuch as it serves to
distinguish a species of things which are subject to
a very peculiar right of property, and which mani-
festly require some appropriate appellation. Indeed
the application of the term, indiscriminately, to all
chattels affixed to land, serves to point out their
physical character only, and has no reference to
any legal rights that may attach to them. And with
respect to its application to those things which
cannot legally be removed after annexation, there
appears to be the less necessity for giving a name
to them, because the right of property in these cases
is precisely of the same nature as that which is
exercised over every part of the freehold. Itshould,
however, be observed, that the term fixtures is used
by the courts, and amongst the text writers, without
mucb precision ; and it is difficult to determine in

which of the above senses it is most frequently em.

ployed.

- Having now described the general nature of the

species of property to which it is proposed to apply
the denomination of fixtures, it is intended in the
ensuing chapters to consider by what persons, and
under what circumstances, the right of removal may
be exercised and enforced.

11
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CHAPTER IL

OF FIXTURES, AND THE RIGHT TO REMOVE THEM, A8
BETWEEN LANDLORD AND TENANT.

Section 1. Of the Right of a Tenant to remove Trade Fix-
tures.
SecrioN 2. Of Erections made by a Tenant for agricultural

Secrion 8. Of the Right of a Tenant to remove Fixtures set
up for Trade, combined with other Objects.

Secrion 4. Of the Right of a Tenant to remove Fixtures for
Ornament and Convenience.

SecrioN 5. Of the Time when a Tenant may remove Fixtures,
as affected by the Nature and Duration of his
Interest in the Premises.

Secrion 6. Of the Effect of Contract and the Terms of the
Tenancy in respect of Fixtures.

Section L
Of the Right of a Tenant to remove Trade Fiztures.

It was observed in the preceding chapter that there
existed in certain cases, and in favor of particular
individuals, a right of severing and removing per-
sonal chattels which have been affixed to the freehold.
And this right, it was said, prevailed over the claims
of other persons, who, by reason of their interest
in the land, would have had a property in the arti-

- cles, and might have prohibited their removal, if

they were to be considered in all respects like other
parts of the freehold. In nearly all the cases relating
to the doctrine of fixtures, the conflicting rights of
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individuals to some particular article have been the
subject of dispute, where the one party has claimed
the property as being permanently affixed to the
freehold of which he is the proprietor, and the other
has rested his title to it, on the ground of its having
been fixed up by himself, or by some other person
of whom he is the legal representative.

13

Questions respecting the right to fixtures have Parties claim-

principally arisen between three classes of persons.
First, between landlord and tenant. Secondly, be-
tween the executors of tenant for life, or tenant in tail,
and the remainder-man or reversioner. Thirdly, be-
tween the personal representative and the heir of the
deceased owner of the inheritance. (a)

It is proposed to investigate the law relating to
fixtures by considering, in the first place, the re-
spective claims of these three classes of individuals.
And it is thought expedient to examine these claims.
separately, and according to the order here men-
tioned : because, many of the rules on which the
doctrine of fixtures is established, will be found not
to e alike applicable to each of the classes of per-
sons, and therefore to consider them under one
general head would lead to a confused and_inaccu-
rate view of the subject. '

ing fixtures

The present chapter will, therefore, treat of the Law of fix-
Joctrine of fixtures in the case of landlord and tenant; f:ﬁ:ﬁ' od.

that is to say, of the property which a tenant con- ‘™"

tinues to possess, and the right of removal that
belongs to him, when he has, during his term, an-

(a) Elwes v. Maw, 8 East, 51. 1 H. Blac. 260. in uotu
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nexed any matter to the soil which may be con-
sidered a fixture, according to the definition given
in the preceding chapter.

Now it is obvious that the respective claims of the
landlord and the tenant may be affected by the nature
and the terms of the contract that has been entered
into between them. In order, however, to obtain
a correct view of the general principles on which the
law of fixtures depends, it is necessary to consider
the rights of these parties independently of any

- private agreement. The situation of the tenant, and
the extent of his privileges, may or may not be varied
by the conditions he makes with his landlord; and
the consideration of this part of the subject will be
fully entered upon hereafter. For the present pur-
pose, therefore, it must be supposed that nothing is
found in the terms of the demise controlling the
general right of the tenant in regard to fixtures,
and that there exists between the parties nothing
but the mere relation of landlord and tenant.

Generalrle  Lhe general rule of law, with respect to annexations
tom by s te. Made by a tenant during the continuance of his term,
nant. has been established from a very remote period,
and may still be regarded as the rule in ordinary
cases. It is, that whenever a tenant has affixed any
thing to the demised premises during his term, he
can never again sever it without the consent of his
landlord. The property, by being annexed to the
land, immediately belongs to the freeholder: the
tenant, by making it a part of the freehold, is con-
sidered to abandon all future right to it, so that it
would be waste in him to remove it afterwards. It
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therefore falls in with his term, and comes to the
reversioner as part of the land. (a)

A strict observance of this rule, which appears
originally to have admitted of no distinction, what-
ever may have been the object of the annexation, or
the intention of the party in making it, must have
been attended with great hardship and injustice to
tenants; and it may be supposed that early endea-
vours were made to obtain a relaxation of it. In
progress of time certain exceptions and modifications
were introduced into the rule, which tended greatly
to limit its operation, and led to the establishing of
some very important privileges in favor of tenants,
which have since been confirmed to them by a suc-
cession of judicial decisions. It appears, however,
from the old reports, that the indulgence was at first
granted by the courts not without doubt, and after
some struggle. Indeed, on its introduction, it does
not seem to have been maintained upon any settled or
intelligible ground ; for, in the earlier cases, the pri-
vilege ‘is found to be built on legal subtleties and

nice distinctions, instead of resting upon principles of

general policy, which the modern determinations
have declared to be the proper foundation of it.

At this distance of time it is difficult to ascertain
the period when a relaxation of any kind was first
admitted. It was said by Lord Holt (), in allusion
to a particular class of fixtures, that the right of the
tenant to remove erections of that description was

(@) Co.Lit. 55. a. 4 Co. 64. Her-  (b) 1 Salk. 366. Pook’s case.
lakenden’s case. Moore, 177. 5 East,
51. See ante, chap. i.

15
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by the common law. Perhaps this expression is not
to be understood literally ; for it should be recol-
lected that at common law, and before the statute
of Gloucester, a tenant for years was not punishable
for any species of waste. (a) After that statute, and
in consequence of its provisions, questions respecting
the right of removing things erected by tenants dur-
ing their term frequently became the subject of judi-
cial consideration; and many of these questions are
to be met with in the reports of very early cases.

The fixtures to which Lord Holt refers are those
which a tenant erects upon the demised premises for
the purpose of carrying on his trade and manufacture.
The law respecting this class of annexations forms a
very important branch of the present inquiry; and
as the tenant’s right in these cases is undoubtedly
more extensive, and rests upon more settled principles,
than any other he enjoys in respect of fixtures, and
has also been represented to have been established
first in order of time, it may be proper to begin by
investigating the claims of the tenant, in removing
fixtures of this description.

First, then, of fixtures erected by a tenant for
purposes of trade and manufactures.

The facts of several of the cases to which it will be
necessary to refer will of themselves suggest, that the
trade carried on by a tenant may be of two kinds.
It may be a trade unconnected with and independ-
ent of the land he occupies, such as dyeing, brewing,
&c.; or it may be a trade derived from the land,

(&) Vide post. chap. i. of part ii,
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and depending essentially on its peculiar produce;
as the getting and vending of coals from a colliery,
or the manufacturing of salt from salt springs. The
distinctions which may thus be observed in the
nature of the tenant’s business and employment, will
hereafter become the subject of particular notice ;
as they are the foundation of certain rules in the
doctrine of fixtures which are very important and
involve points of difficult solution. At present, it will
be more convenient to consider the subject without
reference to these distinctions; and merely to sup-
pose that the tenant carries on any general trade upon
the premises, and that, in the prosecution of his
- trade, he annexes an article to the freehold, the
right of severing and removing which becomes a
matter of dispute between himself and his landlord.

The earliest authority to which it will be necessary
to advert, occurs in the year-book 42 Ed. 3. p.6. pl.19.
It was an action of waste brought against a lessee, for
removing a furnace, which he had erected and affixed
to the walls of a house demised to him for a term of’
vears. (¢). The point was then raised, whether the
1icmoval of the furnace was justifiable, or if it
amounted to waste; and this question was, after
discussion, adjourned as doubtful, and was left unde-
termined.

The next in order is a case in the year-book
20 Hen. 7. p. 18.; in which the question was, whe-

(a) The fact of the furnace being the remarks on the case in subsequent
annexed to the waZ is not men- authorities in the year-books. Vide
tioned in the report; but it appears 21 Hen. 7. 26.
to have been so fixed according to

C
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ther a furnace fixed to the freehold with mortar
should go to the executor, or to the heir of the
owner of the fee who had put it up. In the
course of the judgment in this case, the Court,
(Rede Ch. J., Fisher, and Kingsmill,) laid down
the following proposition: ¢ If a lessee for years
« set up such a furnace for his advantage, or a dyer
« make his vats and vessels to occupy his occupa-
« tion, during the term he may remove them.”
¢ And so of a baker. And it is no waste to remove
< such things within the term, by Some.” The re-
port then states, that in 42 Ed. 8. it was doubted
whether this was waste or not.

'Y

This case is generally adduced as the first which
in terms recognizes the right of a tenant to remove
fixtures. It is quoted, moreover, as the great au-
thority for the prevalence of a rule, in very early
times, in favor of trade fiztures. . And it is insisted,
that the privilege which is there said to belong to
the lessee, is admitted in respect of articles of trade
only; and is to be understood as a right arising
solely out of the principle of protecting commerce
and manufactures. The expression in the original,
which gives rise to the supposition, is * pour occupier
son occupation ;’ and it has been imagined, that the
instances of the dyer’s vessels are intended, not merely
to signify additions made by a tenant for his common
domestic accommodation, but to indicate fixtures put
up expressly in relation to the trade which the tenant
is carrying on upon the premises.

It may, however, be much doubted if this is a fair
inference from the case cited. For, in the first place,
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it deserves ta be mentioned, that in another re-
port (a) or rather abstract of the case in the year-book
20 Hen. 7., which was published at a subsequent but
very early period, the passage upon which the sup-
position in question mainly proceeds is particularly
introduced, but the expression ¢ pour occupier son
occupation” is entirely left out. If this circumstance
had been suggested to the courts in the discussion
of the modern cases, it would probably have been
thought to merit attention, as tending to show, that
the rule laid down by the judges in the time of Henry
the Seventh, was not universally considered to have

been founded on an exception arising merely out of
trade. (4)

And the inference that trading fixtures are not
particularly and exclusively intended in this case,
will more clearly appear, from the remark which fol-

(a) Itis a book printed A.D. 1614,
entitled “ Un Abridgment de touts les
% Ans del Roy Henrie le Sept,” and
the position in question is thus ex-
pressed. © And if lessee for years
< makes any such furnace for his
« pleasure, or a dyer makes his vats
< and vessels, he may remove them
“ during the term,” &c. “ and so of
“ a baker. And some semb. that it
* is not waste to remove such things
« within the term; but this is con-
“ trary totheopinionsaforesaid,’&c.

(3) It may not be deemed unim-
portant to notice the manner in
which the concluding part of the
above passage from the year-book,
on which so much stress has been
laid, was construed in a late case. In
Elwes v. Maw, 3 East, 43., the coun-
sel read it thus: *1It is no waste

C

“ to remove such things within the
“ term by eny:" Lord Ellenborough
renders it, “ It is not waste to re-
“ move such things within the term
“ by some:” according to either
of which counstructions, it seems to
be left in doubt whether the con-
cluding words of the sentence are
not intended to refer to fenants. In
the original, the sentence is thus
printed and punctuated. “Et n’est
“ ascun waste de remuer tiel chose
« diens le terme, per Ascuns.” Itis
no waste to remove such things
within the term, according to the
opinions of some Jupces. Itis clearly
thus intended, from what imme.
diately follows in the report. See
also the corresponding expression in
the extract given in the last note.

2
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lows in the report ; viz. that in 42 Ed. 8. it was doubted
whether this was waste or not.” On referring to the
42 Ed. 3. p. 6. pl. 19. no allusion whatever is made to
an exception in favor of trade, neither is it men-
tioned or implied that the furnace there in dispute
was erected for a trading purpose. Again, in the same
sentence in which the dyer’s vat is mentioned, and
immediately before it, is put the instance of a furnace
erected by a lessee, which is said to be removable
like the vat. And so far from its being intimated that
the furnace is connected with trade, it is, on the
contrary, described as put up for the convenience of
the lessee, ¢ pour son avantage,” or, (as the abridg-
ment has it), « pour son pleasure.” (a)

But if this principle of allowing an exemption on
the ground of trade, had been clearly recognized in
the case in question, it might be expected that it
would have been applied to the solution of subse-
quent cases. But the contrary is the fact; and -
all the .ancient cases which follow the decision of
20 Hen.?7. are found to proceed upon a distinction
depending altogether upon the mode of annexation.
Thus, in a case which occurred immediately after-
wards, and before the same judges (b), it was laid
down by the Court, that if a lessee makes an erec-
tion, as a furnace or post, &c. and fixes it to the soil,
or to the middle of the house only, and not to the
walls, he may take it away. Nothing is said in this
case of a distinction in respect of trade : on the con-
trary, Kingsmill J., apparently in allusion to the par-

(a) And see 8 Hen. 7. 12. (6) 21 Hen. 7. p. 26. And see Br.
Ab. Tit. Chattels, pl. 7.
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ticular instances of vats in a brew-house, or dye-house,
relies solely on their construction and annexation ;
and says the removal of such things would not be
waste, because the house would not be impaired by
it. So, lastly, in the cases which followed some time
after those in the year-books, there is no recognition of
any peculiar privilege in regard to trade. For Cook’s
case (a), (24 Eliz.) is wholly silent upon it. And in a
case reported in Owen, 70. and Cro. Eliz. 374. (b),
(which respected the power of a sheriff to seize a
furnace under an execution against a termor), the
article is expressly stated to have been erected for
the use of a dyer; and the Court adverting to the

right of the termor himself in such a case, determine -

it by the circumstance of the article being fixed to
the walls, and not to the middle of the house. For
this reason they consider that the furnace would
not be removable; and ‘the principle of an ex-
emption on the ground of trade is altogether unno-
ticed. (¢)

Upon the whole, then, it can scarcely be inferred,
that the expressions used by the Court in 20 Hen. 7.
pl- 13. were employed in any other sense than as
mere general examples of fixtures, the object of
which was to illustrate the legal doctrine of an ex-
ception introduced for the benefit of all tenants
alike, by a less rigid construction of the old rule of

law. And with regard to the dictum itself, it should

be observed, that it is entirely extra-judicial, and ap-

(a) Moore, 177. in Went. Off. of Ex. p. 61., it is said,
(8) Day v. Austin and Bisbiick, 37. that the jury found that by the custom

Eliz. And see 1 Roll. Ab.891.pl.50. of Kent the lessee might remove such
(c) In thereport of this case,as cited articles.

c3
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pears in a decision in which the judgment proceeded
on a totally different principle.

The above examination of the early authorities may
not be deemed useless in this place, because it may
serve to give the reader a more perfect view of the
doctrine relating to fixtures, by presenting a com-
parison between the law as it stood formerly, and as

_he will find it established in later times. The ob-

servations that have been made are chiefly intended
to show, that it is by no means clear, that an excep-
tion of any kind in favor of tenants was admitted
in very early times; and that when the exception
was introduced, it seems to have extended as fully to
other fixtures; as to those which related immediately
to trade. And yet it is a notion that appears to pre-
vail very generally, that the first modification of the
ancient rule was exclusively in favor of commerce,
and that this is plainly, and without dispute, pointed
out in the old cases. |

However, the equivocal state of the law in its
earlier stages is of little importance at the present
day. For the privilege of the tenant to remove
fixtures set up in relation to trade was plainly and au-
thoritatively stated by Lord Holt C. J. in Poole’s
case, 1 Salk. 368., and has since been recognized in
a series of uniform decisions of modern date.

Poole’s case occurred a considerable length of
time after the decisions cited in the preceding
pages. (@) It was the case of asoap-boiler, an under-
tenant, who, for the convenience of his trade, had

(a) Mic. 2 Ann.
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put up vats, coppers, tables, partitions, and paved the
back-side, &c., all_which things had been taken
under an execution against him ; on which account
the first lessee brought an action against the Sheriff
for the damage occasioned to the house, and which
he was liable to make good. Lord Holt Ch. J. held,
that, during the term, the soap-boiler might well re-

23

move the vats he set up in relation to trade; and he

said that he might do it by the common law (and
not by virtue of any special custom,) in favor of
trade, and to encourage industry.

The right of the tenant to take away frade fiz-
tures may be considered to have been fully esta-
blished from this time. And not only has it been
confirmed by many subsequent decisions, but a very
satisfactory principle is assigned as the foundation of
the privilege. This is tobe collected in the first in-
stance from some cases which came before the courts
of equity, during the period in which I.ord Hard-
wicke presided there. It becomes, therefore, neces.
sary to refer to these decisions. And as it will be
found that the particular claims to which they relate
were not, in fact, between landlord and tenant, but
between other parties, viz. the executors of tenant for
life and the remainder-man, it is proper briefly to pre.
mise, that the privilege of removing fixtures is (as will
be more particularly shown in another part of this
work) supposed to be construed more liberally in the
case of a common tenant against his landlord, than
in the case of a tenant for life or in tail against the
remamder-man or reversioner, or in that of an ex-
ecutor of tenant in fee against the heir. And hence

c 4

The principle
of the relaxa-
tion.
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it may be received as a rule, that the decisions in
favor of the executors of tenants for life, in tail or
in fee, as against the remainder-man, reversioner, or
heir, may in general be applied to cases between land-
lord and tenant, and are to be considered as govern-
ing authorities in support of the tenant’s rights. (a)

Of these cases in equity, the most important is
that of Lawton v. Lawton (b), which was decided in
the year 1743. The question in this case was, whe-
ther a fire-engine (or steam-engine) set up for the
benefit of a colliery by a tenant for life, should at
his death go to his executors as part.of his personal
estate, or to the tenant in remainder.

Lord Hardwicke, in giving his judgment, thus ex-
plains the principle of the rule respecting trade
erections: ¢ To be sure in the old cases they go a
¢« great way upon the annexation to the freehold,
¢ and so long ago as Henry the Seventh’s time,
¢ the courts of law construed even a copper and
¢ furnaces to be part of the freehold. Since that
¢« time the general ground the Courts have gone
¢ upon of relaxing this strict construction of law is,
¢ that it is for the benefit of the public to encou-
“ rage tenants for life to do what is advantageous to
st the estate during their term.

In the case of Lord Dudley v. Lord Warde (c),
which followed shortly after that of Lawton v. Law-
ton, there was a similar question as to the right of the

(a) Vide 5 Atk. 13. Amb. 114. observations upon this subject in
Bul. N.P. 34. 2 East, 91. 35 Esp. chap. 3. sect. 1. post.
C.N.P.11. 5 East, 51. Andseethe  (§) 5 Atk. 13.
(c) Amb. 114. Bul. N.P.34.
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executor of a particular tenant to take a fire-engine
as against the remainder-man. On this occasion
Lord Hardwicke observed, ¢ Some general rules are
“ very clear, as what is annexed to the freehold is to
¢ be considered a partof it ; and yet there are some
« exceptions to that rule, as between landlord and
¢ tenant ; what is erected by the latter for the sake
¢ of trade may be removed, though fixed to the
* freehold.”—¢ The determinations have been from
¢ consideration of the benefit of trade.”

The decisions in the courts of common law will be
found to have proceeded upon the same principle.
In Lawton v. Salmon (a), in K. B., before Lord Mans-
field, there was a question between the executor and
the heir of a person who, some years before his death
had placed certain vessels called salt pans, fixed to
the ground, in buildings erected upon his salt works ;
and, after consideration, the opinion of the Court was
given in favor of the heir, on the particular grounds
explained in another chapter of the work. But in
the course of the judgment, Lord Mansfield states
that there had been a relaxation of the strict rule,
for the benefit of trade between landlord and tenant ;
that many things might be taken away which could
not formerly, such as erections for carrying on any
* trade, when put up by the tenant. < It would have
 been a different question if the springs had been
¢ let, and the tenant had been at the expence of
« erecting these salt works : he might very well have
« said, I leave the estate no worse than I found it.
¢ That, as I stated before, would be for the en-

() 1 H. Blac. 259, in notis. 3 Atk. 16. in notis, 8.C.
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« couragement and convenience of trade, and the
¢ benefit of the estate.”

In a subsequent case it was said by Lord Kenyon(a),
that ¢ the old cases upon this subject leant to con-
« sider as realty whatever was annexed to the free-
 hold by the occupier; but, in modern times, the
¢ leaning has always been the other way, in favor
s of the tenant, in support of the interests of trade,
« which is become the pillar of the state.”

It is unnecessary to enter into a detail of other
cases, in which the principle under counsideration has
been repeated and enforced.(d) It will, however,
be proper to advert to the remarks of Lord Ellen-
borough upon this subject, because the reasons which
he appears to assign for the rule in respect of trade
fixtures, may be thought, in some measure, to differ
from those which have been already examined.

In the case of Elwes v. Maw(c), (a most important
decision upon the doctrine of fixtures,) Lord Ellen-
borough, in stating the several exceptions which, as
between different parties, had been engrafted upon
the old rule of law in favor of trade, and of those
vessels and utensils which are subservient to trade,
observes, that this exception is founded on the prin-
ciple of trade being a matter of a personal nature ;

(a) Penton v. Robart, 3 East, 90.

(6) For further authorities upon
the subject, see Com. Dig. Waste,
D.2. 15 Vin. Ab. 43. 22 Vin. Ab.
445. 7 Bac. Ab. 257. Bul. N.P.
34. 2 Saund. 259.n.11, 2 Brod. &
Bing. 54. Of the several cases
cited in the text, it should be ob-
served that a fuller statement of the

facts and of the grounds of their de-
termination will be found in subse-
quent pages. They are introduced
here not so much for the sake of the
decisions, as to shew the principle on
which the exceptions for the benefit
of trade are founded.
(c) 3 East, 38.
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whence it followed, that an article which is used as
an accessary to trade ought itself to be deemed per-
sonalty, and not a part of the freehold.(a) This
explanation of the rule does not appear to have been
adopted by any other authority : and it is observ-
able, that, in deciding the case of Elwes v. Maw,
Lord Ellenborough relies less upon this technical
view of the nature of trade, than upon the course of
precedents. Indeed, as the principle must have been
coeval with the common law, instead of originating
in modern times, it would have authorized the re-
moval of trade fixtures long before the privilege was,
in fact, generally admitted by the Courts.

The inference to be drawn from the several cases
that have been cited is, that a tenant has an indis-
putable right to remove fixtures which he has annexed
to the demised premises for the purpose of carrying
on his trade ; and that the bengfit of the public may be
regarded as the principal object of the law in bestow-
ing this indulgence. The reason which induced the
Courts to relax the strictness of the old rules of law,
and to admit an innovation in this particular instance,
was, that the commercial interests of the country
might be advanced, by the encouragement given to
tenants to employ their capital in making improve-
ments for carrying on trade, with the certainty of
having the benefit of their expenditure secured to
them at the end of their terms.

Having thus considered the principle upon which
the privilege in respect of trade fixtures is esta-
blished, and having traced the steps by which it has

(a) 3 Bast, 54.

the ground of
e groun
the relaxation.

Extent of the
relaxation.
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gradually received the sanction of the courts, the
next material object of inquiry is, the extent to which
this privilege has been carried in the decision of
questions between landlord and tenant.

For the additions made by a tenant in relation to
his trade may be of various degrees of valué¢ and
importance. They may consist merely of machinery,
vessels, or other appendages of the like description,
in themselves of a perfect chattel nature before they
are put up ; or they may be erections and buildings,
which have no existence as integral chattels ex-
cept in connection with the freehold, and which may
be of a more or less substantial character, and more
or less capable of removal and re-construction.

The question therefore is, whether a tenant is
entitled to sever and take away all articles and erec-
tions put up for the purposes of trade, whatever may
be their nature, construction, and magnitude: and
if not, to what description of things this privilege is
confined.

In almost all the cases that have been referred to
in the preceding pages, the property in dispute was
either a mere utensil or instrument of trade, or
machinery employed in trade; or else what may
fairly be treated as immediately accessary to such
articles, in supporting or protecting them, and being
instrumental to their convenient use. In almost all
of them too, the articles, or the parts of which they
were composed, were such as, after removal, were
capable of being again employed for the same or
similar purposes. Of this nature were the furnaces,
vats, coppers, &c. in the early cases; the steam-engines
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in the cases before Lord Hardwicke ; and the salt-
pans before Lord Mansfield. These instances, there-
fore, cannot be considered as estabhshmg the tenant’s
right of removal to any great extent. But, in the
dicta and observations that are to be met with in some
of'the decisions, the exception in favor of trade is found
to be laid down in" very comprehensive and general
terms. For not only are utensils and instruments of
trade specified, but buildings and erections are fre-
quently mentioned without any qualification as to
their nature or construction. (a)

It now, therefore, becomes necessary to give a more
particular description of the articles mentioned in the
several cases that have been already referred to ;
which was omitted in the former pages, in order that
the subject then under inquiry might not be em-
barrassed by detail. The other decisions that have
reference to the extent of the tenant’s right of re-
moval, will afterwards be stated and explained.

In the case of Lawton v. Lawton (b) it was deter-
mined that a fire-engine or steam-engine erected by
a tenant for life should at his death go to his exe-
cutor as part of his personal assets.

The fire-engine was described as a piece of ma.
chinery with a shed over it, in which holes were left
for the timbers, to make it more commodious for
removal. It was stated in evidence, that such articles
were very capable of being carried from place to
place : but it was shown, on the other side, that they

(a) Per Lord Kenyon in Dean v.  And Lord Ellenborough in Elwes v.
Allalley. 5 Esp. C.N.P, 11. Per Maw. See also 4 Esp. C.N.P. 34.
Lord Mansfield in Lawton v. Salmon.  (b) 5 Atk. 13.

Steam-en-
gines, &c.
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could not be removed without tearing up the soil and
destroying the brickwork.

The case of Lord Dudley v. Lord Warde, before
Lord Hardwicke, Amb. 118. was, in all its circum.-
stances, very similar to that of Lawton v. Lawton.

These two decisions, although between other par-
ties, may be regarded, according to the rule laid down
in a preceding page, as direct authorities upon the
subject of the fenant’s rights. Indeed, it was said by
Lord Hardwicke, that the right of removing steam-
engines would be very clear as between landlord and
tenant.

These authorities, therefore, establish that a te-
nant is entitled to take away all engines and other
machines like the fire-engines, put up by him at his
own expence for trading or manufacturing purposes.

In determining, however, these cases, it is evident
that Lord Hardwicke considered that the construction
and mode of annexation of the articles were material
circumstances ; for he begins his judgment in Lawton
v. Lawton by remarking, that it appeared from the
evidence, that the engine in dispute was in its nature

- a personal moveable chattel, taken either in gross or

Vessels and
ﬂpﬂ in brew-
uses,

in part, before it was put up.

Speaking of the right to remove fire-engines, Lord
Hardwicke observed, that < coppers and all sorts of
“ brewing wvessels cannot possibly be used without
“ being as much fixed as fire-engines, and in brew-
“ houses especially, pipes must be laid through the
“ walls, and supported by the walls; and yet, not-
“ withstanding this, as they are laid for the con-
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¢ venience of trade, landlords will not be allowed to
¢ retain them.”

In the discussion of the case of Lawton v. Lawton,
a decision of Lord Ch. Baron Comyns respecting a
cyder mill was cited by the counsel, and adopted by
Lord Hardwicke. It was stated that the Lord Ch.
Baron had ruled at Nisi Prius, that a cyder mill, let
into the ground, belonged to the executor of the
deceased owner of the land, as part of the personal
estate, and that the heir should not take it as parcel
of his inheritance. The principle of this decision
is generally represented to have been, that as the
mill was employed in the making of cyder, the case
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Cyder mills,

was brought within the exception in respect of trading -

erections. And the inference from the determination
is, that an article of this description would, in like
manner, be removable between landlord and tenant.

It appears, upon the authority of Lord Mansfield,
that a tenant may lawfully remove pans fixed up in
salt-works. 'The salt-pans in the case of Lawton v.
Salmon (a) were utensils made of iron and rivetted
together, brought in pieces, and capable of being again
removed in pieces, without injury to the surrounding
buildings ; and they were not joined to the walls, but
fixed with mortar to the brick floor. In deciding
this case, as between the heir and executor of the
owner in fee who had made the erection, Lord Mans-
field alludes to several distinct arguments, quite un-
connected with trade, and inapplicable to the case of
landlord and tenant. But it may be observed, that

(a) 1 H. Bl. 259; in notis. 8.C. 5 Atk. 16, in notis.” See ante, p. 26, and
post, Chap. IV. § i.

Salt-pans.
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when he intimates his opinion, that as between the
latter parties, a tenant would be entitled to remove
the salt pans, he seems to rest the right of removal
principally upon the construction of the articles,
and the little injury that would be occasioned to the.
estate by taking them away.

This case, therefore, cannot be considered to carry
the privilege of the tenant farther than the decisions
of Lord Hardwicke, or than that of Poole’s case, in
respect of vats, coppers, and the like. (a)

In Dean v. Allalley (b), a tenant during his term,
had erected certain sheds or buildings called Dutch
Barns. The construction of these buildings may be
collected from the MS. note of counsel cited in the
case of Elwes v. Maw (c); from which it appears
that they were sheds having a foundation of brick-
work in the ground, and uprights fixed in and rising
from the brick-work, and supporting the roof, which
was composed of tiles, and the sides open. Lord
Kenyon said, ¢ If a tenant will build upon premises
¢ demised to him a substantial addition to the house,
¢ or add to its magnificence, he must leave his ad-
s« ditions, at the expiration of his term, for the benefit
¢ of his landlord; but the law will make the most
« favorable construction for the tenant where he
« has made necessary and useful erections for the
¢ benefit of his trade or manufacture, and which
« enable him to carry it on with more advantage.
« It has been held so in the case of cyder mills, and

(a) Ante p. 22. (c) 5 East, 47.
(8) 3Esp. N.P. C. 11.
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s in other cases; and I shall not narrow the law,
¢ but hold erections of this sort, made for the benefit
¢ of trade, or constructed as the present, to be re-
« movable at the end of the term.”

It does not appear from the report of this case for
what purpose the buildings in dispute had been
erected. Nevertheless, the decision may undoubt-
edly be considered an authority for the tenant’s right
of removing similar erections, connected to the same
extent with the freehold, whatever conclusion may
be formed as to the grounds upon which the barns
were held removable, with reference to the particular .
object for which they were put up. (a)

In the case of Fitzherbert v. Shaw (b), Mr. Justice gpeds, posts,
Gould was of .opinion at Nisi Prius, that a tenant sndraile,
would clearly have been entitled to take away a
wooden stable, which stood ‘upon blocks and rollers,
and also a shed which he had built on brick-work,
and some posts and rails he had put up. And
although, in this case, the erections might not
have been made by the tenant for the purpose of
trade, still the same observation holds that has just
been suggested in respect of the Dutch barns; viz.
that Mr. Justice Gould’s opinion is an authority for
the removal of similar erections, if set up for trading
purposes, because the tenant’s privilege in respect of
trade fixtures is, without dispute, greater than any
other he could rely upon under the law of fixtures.

(¢) Some doubts seem to have the soil. See also Lord Ellenbo-
been entertained whether the parts rough’s remarks upon the authority
of the buildings removed by the of this case, in 5 East, 55.
defendant were actually affixed to  (3) 1 H. Blac. 528.
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Perhaps, however, it may be objected to this author-
ity, (in conformity with Lord Ellenborough’s view of
it), that the opinion of Mr. Justice Gould was wholly
extrajudicial, as the point could not properly have
come before him at Nisi Prius. (a)

In the case of Penton v. Robart(b), the Court
considered that a tenant during his term would
have been entitled to remove an erection used as
a wvarnish-house for carrying on a varnish manufac-
tory. The building was described as having a brick
foundation let into the ground, with a chimney

“belonging to it, upon which a superstructure of wood,

brought from another place, where the defendant,
the tenant, had carried on his business, was raised,
in which the defendant exercised his trade. The
decision turned upon a point which will be explained
in a subsequent section. With reference, how-
ever, to the present subject, it is conceived that
the case, when properly stated, does not amount
to a general authority upon the tenant’s right of
removal. For it appears from the statement of the
case, . that, in point of fact, the erection which the
defendant removed, and which gave rise to the dis-
pute, was a part of the building only; for he took
away only the wooden superstructure, which, accord-
ing to the Nisi Prius report of the case, was merely

- placed upon a 'wooden plate, laid upon the brick found-

ation. 'The foundation, and a chimney belonging to
the building, were not removed. According to this
view of the facts, the principle of fixtures would not

(a) 3 East, 55. - (8) 2 East,88. 4 Esp.N.P.C, 33.
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be involved at all in the case. For, as was shown in
the former chapter of this work, an erection con-

85

structed like that portion of the building which the

tenant removed, is not to be considered a part of the
freehold, but remains a mere personal chattel.

From a want, however, of an accurate examination
of these circumstances, the case of Penton v. Robart
has not unfrequently been supposed to authorize the
removal of buildings of a more substantial nature
than is warranted by any other decision. And even
if it be thought that it may be implied from the de-
termination, that the Court deemed the erection to
be actually. a fixture, still the peculiar character and
. construction of the building will not admit of the
case being considered an authority for a very exten-
sive right on the part of the tenant. (a) -

Poole’s case (b), it has been seen, was an action

against the Sheriff for taking in execution the vats, &

coppers, tables, partitions, pavements, &c. of a soap-
boiler ; on which occasion Lord Ch. J. Holt held,
that during the term the soap-boiler might well re-
move the vats he set up in relation to trade. The
mention of pavement in this case, has often given
rise to an opinion that such an article might always

(a) When this case was before
Lord Kenyon at Nisi Prius, he is re-
ported to have said, that the mere
erection of a chimney would not
jprevent the right of taking away the
rest of the building which surrounded
it.

() 1 Salk, 368. It is said in 2
Bulst. 113. Pyot v. Lady St. Jokn.
S.C. Cro. Jac. 329, that pavement

is a structure, for they take lime
to finish it. Perhaps it may be
thought that the pavement in Poole’s
case was accessary to the trade uten-
sils, as being necessary to their more
convenient use and enjoyment ; like
the sheds which covered the fire-
engines in Lawton v. Lawlon; as te
which see post.

D 2

Vats, coppers,
c.
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be removed if set up for trade. And it has been
considered a strong instance in favor of an unqua-
lified right in the tenant to take away every erection .
put up for trading purposes. But on an attentive
perusal of the case, it will be found, that it is not
clear from the statement, whether any pavement was
in fact removed ; and indisputably the right of re-
moving it cannot be relied upon as being established
by any part of Lord Holt’s judgment. '

The general doctrine of.fixtures was considered

in a very elaborate manner, in the celebrated case of

Elwes v. Maw (a), the determination of which will
be fully explained in the next section. Lord Ellen-
borough, throughout his judgment in that case,
speaks of buildings constructed for the purpose of
trade. And it is worthy of remark, that it is an ar-
gument on which he principally relies, that the in-
dulgence allowed to tenants in respect of trade had,
by no valid authority, been extended to the parti-
cular description of buildings then in dispute, viz.
buildings for agricultural purposes. The objection,
therefore, in this case, did not arise out of the nature
and structure of the buildings, but was considered to

. depend entirely upon their object and purpose.

Perhaps it cannot safely be inferred from this cir-
cumstance, that the erections in question, viz. sub-
stantial buildings of brick and mortar, tiled and
having foundations deep in the soil, would have
been held removable, provided they had been put
up for trade. Yet it would seem to have furnished a

(a) 5 East, 58.
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~ very obvious answer to the defendant’s case, to have
said (had the Court so considered it,) that the
claim in question, was too extensive even on the
ground of trade itself, on account of the permanent
nature and construction of the buildings.

It should be observed, that Lord Ellenborough in
the course of his judgment in this case, lays down a
position, that a building which is accessary to a
removable utensil, is equally removable with the
thing to which it is incident. This opinion has
frequently been been cited -as sound law in subse-
quent discussions. But upon reference to the au-
thority upon which Lord Ellenborough considers it
to be founded (a), it seems that Lord Hardwicke’s
observations concerning the sheds and the walls of
the fire-engine only amount to this, — that although
by removing an utensil, its accessorial building may
be impaired, such an injury shall not deprive a party
of his right to remove the utensil itself.

One case only remains to be mentioned, which
came very recently before the Court of King’s Bench.
In Thresher v. East London Waterworks Company (b),
there was a discussion whether a tenant had a right
to take away a lime-kiln, which had been erected
upon the demised premises. It was stated to be
a substantial building constructed of brick and mor-
tar, at an expence of 160/, and having its found-

(a) Lawton v. Lawton, and Dudley were considered by Lord Hardwicke
v. Warde. 1t does not appear from to be removable.
cither of the judgments in those () Hil. T 1824. 2 Barn. & Cres.
cases, that the sheds over the engines 608.

D 3
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ations let into the ground. It was admitted to have
been erected for the use of trade, and the lime that
was burnt was brought from a distance. The deci-
sion of the case ultimately proceeded upon a parti-
cular ground, depending on the terms of certain
leases by which the premises had been demised ;
and the Court gave no opinion as to the general
right to remove an erection of such a description.
The case, however, should not be passed over with-
out notice, because it deserves to be stated, that the
Court during the argument, appeared to be struck
with a view of the consequences which might follow,
if every erection, such as an extensive manufactory,
built by a tenant for the convenience of trade, might
be demolished at the expiration of his lease. And
they expressed themselves as considering the general
question to be one of great importance, and which
would require much deliberation in any future dis-
cussion.

It has not been thought necessary on the present oc-
casion to refer to the two cases of Culling v. Tuffnal(a),
and Davis v. Jones (b), mentioned in the preceding
chapter. For the buildings in dispute in those
cases (whether they are to be considered as trading
erections or otherwise), were not attached to the
freehold in contemplation of law. In all cases of
this description, whatever may be the magnitude, or
however substantial the nature of the erection, still
if it is so constructed as not to be actually fastened
to, or let into the freehold, the tenant may always

(@) Bul, N. P. 34. , 4) 2 Bar. & Ald. 165.
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remove it; because the law considers it as a mere
loose and moveable chattel. (2)

The cases that have been collected and referred to
in the preceding pages, contain all that is to be found
upon the right of a tenant to remove trade fixtures. ()
From an examination of them it will be perceived,
that the construction of an article as affecting the
privilege of removal, is only incidentally noticed by
the Courts, and has never yet been the express
point of decision. The language, however, used by
the judges in some of these cases is deserving of
attention, as it shews that they were by no means in-
different to arguments derived from the nature,
structure, and mode of annexation of the fixture.
With respect, indeed, to the inferences to be drawn
from the actual decisions, it will have been observed
that the cases are but few in number, and in several,
of them, the property in question was of a very pe-
culiar description.

But there are other circumstances, besides
those that especially relate to the construction of
the thing affixed, which it may sometimes be
necessary to take into consideration, in order .to
judge of the right of the tenant to remove trade
erections. For on a reference to the cases at
large it will be seen, that the Courts have in their
decisions been influenced by various arguments

(a) As to cases of this description, privilege, it may frequently be found
see ante, Chap. I. And see the Ap- useful to consult the decisions which
pendix. relate to the taking of fixtures in

() 1t should be observed, that in execution; as to which see post,
determining theextent of thetenant’s Part IL.

D 4 ’
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derived from the facts of each particular case.

Thus, the existence of a custom in respect of the.

property in question ; — the intention of the- party
in making an erection ; — the injury occasioned to
the freehold by its removal ; — and the comparative
value to the respective claimants : — these, or some
of these considerations, are almost always adverted
to in confirmation, if not as principal grounds of
decision.

For example, with regard to custom, Ch. J. Treby,
in deciding the case of Culling v. Tuffnal (a), relied
altogether upon the usage of the country ; though
there certainly were other reasons upon which
he might have supported - the tenant’s claim.
Lord Mansfield evidently admits the effect of cus-
tom in respect of fixtures, for he is stated to have
been of opinion, that the case of the cyder-mill was

probably decided on that particular ground. (b)

Lord Ellenborough also in a Nisi Prius case, alludes
to the effect of custom, in giving the tenant a right
to remove things which by the general law, as
affixed to the freehold, belonged to the landlord. (c)
And in the case of Davis v. Jones (d), evidence was
given that it was usual between out-going and in-
coming tenants to value machines like those in
dispute ; and the Court thought, that such a prac-
tice might be taken to indicate the nature and

() Bul. N. P. 34, (c) Wetherell v. Howeils, 1 Camp.
(&) V.ide Lauton v. Salmon, asre- N.P.C. 227.
ported in 3 Atk. 15. in notis. (d) 2 Bar. & Ald. 165. See ante,

p. 21. note(c) and 11 Vin. Abr. 154.
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character of the articles. In. Lawton v. Lawton,
however, where it was stated that it was customary
to remove fire-engines, Lord Hardwicke made no
observation upon the circumstance ; neither did he
notice it in the subsequent case of Lord Dudley v.
Lord Warde.

As considerable weight is often attached to the
effect of custom in trials at Nisi Prius, in questions
relating to fixtures, it may be useful to add afew
remarks upon the nature of the evidence which is
usually offered on these occasions. The object pro-
posed by this species of evidence, is either (as in
Davis v. Jones,) to show the nature of the article in
dispute; or, else to establish a prevalent usage,
with reference to which the claimants may be sup-
posed to have contracted the relation of landlord
and tenant.(a) It is not necessary to prove that
the custom has existed from time immemorial : but
the effect and validity of the evidence will depend
upon the length of time it has continued, the extent
of the district or neighbourhood over which it
prevails, and the absence of instances which shew a
contrary practice. The evidence adduced in proof
of a custom of the country is frequently of a very
loose and indefinite description; and the instances
in support of it are often found, when properly
inquired into, to have no other origin than the
special agreements of parties. (5)

.

(a) Seepost. Sect. 6. of this chap- 16 Ves. 173., and 2Ves. & Bea. 349.,
ter, as to custom having the effect as to injunctions for waste, in re-

of implied contract. moving things contrary to the cus-
(5) See 6 Ves. 328. 2 Mad. 62. tom of the country.

41
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A decision upon the exclusive effect of custom,
in cases of trading and other fixtures, appears to be
a desideratum in this branch of the law; since
among brokers and other practical men, it is fre-
quently the only guide by which they are directed
in making their appraisements, and in deciding dis-
putes that are referred to them.

. With regard to the injury occasionedto the premises
by the removal of things that have been affixed tothem,
— it will be recollected, that the distinctions taken
in the old cases, in favor of removing furnaces fixed
to the floor, and not to the walls, and doors which
were not outer-doors, and other similar instances,
went upon the principle that the walls were not the
worse, nor the house impaired by taking them away. (a)
In Lawton v. Lawton, Lord Hardwicke said, that it
was a very true maxim in the doctrine of fixtures,
that the principal thing shall not be destroyed by
taking away the accessary.(d) And it is observable
that when Lord Mansfield admitted that a tenant
would be entitled to remove salt-pans, he seemed to
rest his opinion principally upon the argument that
the premises would come to the landlord in the
same state as if they had never been erected. And
so in the instance of the jibs in Davis v. Jones, the
circumstance that neither the caps in which they were
fixed nor the chief buildings would be injured by
the removal, was stated as an additional reason for
the judgment of the Court. (¢)

(a) Vide 21 Hen. 7. p.26. Moor. ter; where will also be found some

177, remarks upon the liability of the te-
(8) 3 Atk. 15. Andsee Lord Dud- nant to repair damage occasioned to
ley v. Lord Warde, Amb. 114. the freehold by putting up and tak-

) (o) See this principle further con- ing down fixtures.
sidered in the 4th sect. of this chap-
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. It will be found in like manner, on referring to Intention, &
the cases, that the other topics above mentioned, in

respect of the intention of the parties, &c. have been
incidentally noticed by the Courts, either separately,

or in combination with those that have been here
particularly pointed out. (a)

It is true, indeed, that some of these grounds of
argument have been relied upon more especially in
claims between other classes of persons; and it is
therefore difficult to say what degree of importance
would be attached to them, in questions between
landlord and tenant. But as they have frequently
been adverted to, and considered worthy of atten-
tion and inquiry in the judicial opinions, it would
not in any case be safe to overlook them, in de-
termining upon the right of a tenant in taking away
trade erections.

From a review of the authorities that have been Right of re-
detailed in the course of this section it will appear, Hoving trade
that if any rule were to be laid down to serve as a Ceneral ob-
guide in practice, in respect of the removal of trade
erections as between landlord and tenant, it would
be necessary, in the present state of the law, to
express it in terms so guarded as not to clash with
any of the grounds of decision that have been ad-
verted to in the preceding remarks. The follow-
ing rule may perhaps be found to be most consist-
ent with the adjudged cases. That things which a
tenant has fixed to the freehold for the purposes of
trade or manufacture, may be taken away by him,

(a) See the cases of Lawton, v. also in Buckland v. Bulterfield. 2
Lawton, and Lawton v. Salmon. See Brod. & Bing. 56.



LANDLORD AND TENANT. [PART I.

wherever the removal is not contrary to any pre-
vailing practice ; where the articles can be removed
without causing material injury to the estate; and
where, in themselves, they were of a perfect chattel
nature before they were put up, at least have in
substance that character independently of their union
with the soil; or, in other words, where they may
be removed without being entirely demolished, or
losing their essential character or value. If an erec-
tion, put up in relation to trade, can be severed
without violating any one of these conditions, it may
very safely be affirmed, that whatever be its magni-
tude or construction or mode of annexation, it is a
fixture which a tenant is privileged to remove. It
is not, however, meant to be inferred, that because
in any particular instance these circumstances do not
all concur, that therefore an article cannot be removed
by the tenmant. On the contrary, it is not incon-
sistent with some of the decisions, to say that things
may be removable, although these requisites are not
completely fulfilled. And, indeed, when the liber-
ality with which the courts have generally been dis-
posed to construe the indulgence in favor of trade is
considered, it is not improbable that they would
extend the privilege even to cases where not one of
these conditions is found to be satisfied. The rule,
therefore, here proposed is only offered as an affirm-
ative one; that wherever the above-mentioned cir-
cumstances do concur, that there an article may
confidently be pronounced to belong to the tenant.
. And although it may be thought that this rule is too
narrow to be of much practical utility, still no other
could safely be laid down; because, upon looking

Ps
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into the judgments of the courts, it is impossible not
to see, that in a disputed claim between landlord
and tenant, the absence of any one of the requisites
that have been mentioned, might with propriety be
urged against the exercise of the tenant’s right. (a)

(a) For a summary view of the
particular articles which have been
held to belong to a tenant upon the
authority of the cases detailed at
length in this section, the reader

may refer to the Appendix; where
they are collected and arranged, with
reference to the manner in which
questions upon this subject usually
occur in practice. '
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SECTION II.

Of the Removal by a Tenant of Things set up for
Agricultural Purposes.

I has been decided in a modern case of great im-
portance, and upon which much deliberation was
bestowed, that the privilege established in favor of
tenants in trade, does not extend to agricultural
tenants, so as to entitle them to remove things which
they have erected for the purposes of husbandry
not even although they leave the premises in the
exact state in which they found them on their entry.

The importance of the decision requires that it
should be stated at large.

It is the case of Elwes v. Maw, in the King’s
Bench, Mic. T., 1802.(¢) The declaration stated
that the plaintiff was seized in fee of a certain mes-
suage, with the outhouses, &c., and certain land, &c.,
in the parish of Bigby in the county of Lincoln,
which premises were in the tenure and occupation
of the defendant, as tenant thereof to the plaintiff,
at a certain yearly rent, the reversion belonging to
the plaintiff; and that the defendant wrongfully, &c.,
intending to injure the plaintiff in his hereditary
estate in the premises, whilst the defendant was
possessed thereof, wrongfully and injuriously, and

(a) 8 East, 38,
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without the licence and against the will of the plain-
tiff, pulled down divers buildings, parcel of the said
premises, in his the defendant’s tenure and occu-
pation, viz. a beast-house, a carpenter’s shop, a
waggon-house, a fuel-house, and a pigeon-house, and
a brick wall inclosing the jfold-yard, and took and
carried away the materials, which were the property
of the plaintiff as landlord, and converted them to
his, the defendant’s, own use; by reason whereof
the reversionary estate of the plaintiff in the premises

was greatly injured, &c. The defendant pleaded

the general issue. And at the trial a verdict was
found for the plaintiff, with 60/ damages, subject to
the opinion of the Court on the following case :

The defendant occupied a farm, consisting of a
messuage, cottages, barn, stables, outhouses, and
lands, at Bigby, in the county of Lincoln, under a
" lease from the plaintiff for 21 years, commencing on
the 12th day of May, 1779 ; which lease contained
a covenant on the part of the tenant to keep and
deliver up in repair the said messuage, barn, stables;
and outhouses, and other buildings belonging to the
said demised premises. About 15 years before the
expiration of the lease, the defendant erected upon
the said farm, at his own expence, a substantial beast-
house, a carpenter’s shop, a fuel-house, a cart-house,
and pump-house, and fold-yard. The buildings were
of brick and mortar, and tiled, and the foundations
of them were about one foot and a half deep -in the
ground. The carpenter’s shop was closed in, and
the other buildings were open to the front, and sup-
ported by brick pillars. The fold-yard wall was

47
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of brick and mortar, and its foundation was in the
ground. The defendant, previous to the expiration
of his lease, pulled down the erections, dug up the
foundations, and carried away the materials, leaving
the premises in the same state as when he entered upon
them. These erections were necessary and conve-
nient for the occupation of the farm, which could
not be well managed without them. The question
for the opinion of the Court was, Whether the defen-
dant had a right to take away these erections. If he
had, then a verdict to be entered for the defendant :
if not, the verdict for the plaintiff to stand.

The case was twice argued before the Court, and
at considerable length. The argument on the part
of the plaintiff proceeded upon an examination of the
authorities which had introduced the exceptions in
favor of tenants, in relaxation of the old rule of
law ; which rule, it was contended, was universal,
and would, but for the particular exceptions, have
made the removal of buildings under any circum-
stances an act of waste ; and it was insisted, that the
only known exception (at least to the extent claimed)
was in favor of #rade in its strictest sense. Some
additional arguments were drawn from the nature of
the erections themselves.

On the other side, it was urged, that the principle
upon which the modern exceptions were founded,
applied equally to agriculture as to trade ; and that
the only qualification of the tenant’s privilege was in
respect of the state and condition in which he was
bound to leave the premises at the end of his term.
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The Court took time to consider : and at a subse-

, quent period Lord Ellenborough delivered judgment.
- After stating the- facts of the case, he thus pro-
ceeded : ¢ The question for the opinion of the Court
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was, whether the defendant bad a right to take
away these erections? Upon a full consideration of
all the cases cited upon this and the former argu-
ment, which are indeed nearly all that the books
afford materially relative to the subject, we are all
of opinion that the defendant had not a right to
take away these erections.

¢ Questions respecting the right to what are ordi-

narily called fixtures, principally arise between
three classes of persons. 1st. Between different
descriptions of representatives of the same owner
of the inheritance ; viz. between his keir and exe-
cutor. In this first case, i. e. as between heir and
executor, the rule obtains with the most rigor in
favor of the inheritance, and against the right to
disannex therefrom, and to consider as a personal
chattel, any thing which has been affixed thereto.
2dly.- Between the ezecutors of tenant for life
or in tail, and the remainder-man or reversioner ;

in which case the right to fixtures is considered .

more favorably for executors than in the preced-

ing case between heir and executor. - The third

case, and that in which the greatest latitude and
indulgence has always been allowed in favor of
the claim to having any particular articles con-
sidered as personal chattels, as against the claim in
respect of freehold or inheritance, is the case be-
tween landlord and tenant.

E
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« But the general rule on this subject is that
¢ which obtains in the first mentioned case, i.e. be-
« tween heir and executor ; and that rule (as found
“ in the year-book 17 E. 2. p. 518, and laid down at
< the close of Herlakenden’s case, 4 Co. 64. ; in Co.
s Litt. 58.; in Cooke v. Humphrey, Moore, 177.; and
« in Lord Darby v. Asquith, Hob. 234., in the part
« cited by my brother Vaughan, and in other cases ;)
¢¢ is, that where a lessee, having annexed any thing
¢ to the freehold during his term, afterwards takes
‘ it away, it is waste. But this rule at a very early
¢« period had several exceptions attempted to be en-
¢ grafted upon it, and which were at last effectually
¢ engrafted upon it, in favor of trade, and of those
. vessels and utensils which are immediately subser-
¢ vient to the purposes of trade.”

Lord Ellenborough then proceeds to trace the pro-
gress of these exceptions. He refers to the cases
in the year-books, and particularly to the dictum of
the Court in 20 H.7. 18.(a); and to Poole’s case,
in 1 Salk. 368. Upon which he adds, ¢ Bu¢ no
¢ adjudged case has yet gone the length of establish-
¢ ing that buildings subservient to purposes of agri-
“ culture, as distinguished from those of trade, have
“ been removable by an executor of tenant for life,
“ nor by the tenant himself who built them during
« his term.” |

His Lordship next examines the grounds of the
decisions in the three principal cases upon the sub-
Ject ; viz. Lawton v. Lawton, 3 Atk.13.; Lord Dud-

(a) See ante, in the last sect., p. 18.
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leyv.Lord Warde, Amb. 118.; and Lawton, Ezecutor,
v. Salmon, -1 H. Blac. 259, in notis. These, and
also the cyder-mill case before Ch. B. Comyus (a),
he considers to have been decided mainly upon the
ground, that notwithstanding the fire-engines and
the cyder-mill were erected for the enjoyment of
the profits of land, yet they were accessary to a
species of #rade, a matter of a personal nature. He
intimates an opinion, that in Lawton, Executor,
v. Salmon, Lord Mansfield does not consider the
salt-pans as accessary to the carrying on a trade;
and contends, that if he had, ¢ still it would not have
s affected the question before the Court, which is
¢ the right of a tenant jfor mere agricultural pur-
¢ poses, to remove buildings fixed to the freehold,
¢« which were constructed by him for the ordinary
¢¢ purposes of husbandry, and connected with no
¢ description of trade whatsoever.”

Lord Ellenborough then enters upon an examina-
tion of the authorities that had been urged in support
of the defendant’s claim. He disposes of the case of
the Dutch barns, in Dean v. Allalley, first, as being a
mere decision at Nisi Prius; and, secondly, by sup-
posing that Lord Kenyon considered the buildings
rather as trade erections. The case of the barn, be-
fare Ch. J. Treby, Culling v. Tuffnal, cited in Buller’s
Nisi Prius, 34., is explained according to the prin.
" ciple before noticed in this work, viz. that it was not,
in fact, affixed to the freehold. ¢ In the case of
¢ Fitsherbert v. Shaw,” he continues, ¢ we have only

(a) See these cases referred to in the last section
B 2
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« the opinion of a very learned judge indeed, Mr.
s« Justice Gould, of what would have heen the right
« of the tenant as to the taking away a shed built on
s brick-work, and some posts and rails which he had
¢ erected, if the tenant had done so during the
« term; but as the term was put an end to by a new
contract, the question, what the tenant could have
« done in virtue of his right under the old term, if
s it had continued, could never have come judicially
*¢ before him at Nisi Prius: and when that question
¢ was offered to be argued in the Court above, the
¢ counsel were stopped, as the question was excluded
¢« by the new agreement.”

®
-

As to the case of the varnish-house, in Pen-
ton v. Robart, 2 East, 88., Lord Ellenborough con-
siders that it does not apply to the question in
dispute ; because it was a building for trading pur-
poses only. And, in allusion to Lord Kenyon’s ob-
servations in that case, he says, * Though Lord
¢ Kenyon, after putting the case upon the ground of
« the leaning which obtains in modern times in fa-
« vor of the interests of trade, upon which ground
¢ it might be properly supported, goes further, and
¢ extends the indulgence of the law to the erection
¢ of green-houses and hot-houses by nurserymen,
¢« and, indeed, by implication, to buildings by all
“ other tenants of land; there certainly exists no
¢ decided case, and, I believe, no recognized opinion
¢ or practice, on either side of Westminster Hall, to
« warrant such an extension.” ¢ He (Lord Kenyon)
¢ certainly seems, however, to have thought that
¢ buildings erected by tengnts for the purposes of

1
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¢« farming, were, or rather ought to be, governed by |

the same rules which. had been so_long judicially
holden to apply in the case of buildings for the

-purposes of trade. But the case of buildings for
trade has been always put and recognized as a

known, allowed exception from the general rule
which obtains as to other buildings ; and the cir-
cumstance of its being so treated and considered,
establishes the existence of the general rule, to
which it is considered as an exception. To hold
otherwise, and to extend the rule in favor of ten-
ants in the latitude contended for by the defendant,
would be, as appears to me, to introduce a danger-
ous innovation into the relative state of rights and
interests holden to subsist between landlords and
tenants. But its danger, or probable mischief, is
not so properly a consideration for a court of law,
as whether the adoption of such a doctrine would
be an innovation at all ; and, being of opinion that
it would be so, and contrary to the uniform current
of legal authorities on the subject, we feel our-
selves, in conformity to, and in support of those
authorities, obliged to pronounce that the defend-
ant had no right to take aWay the erections stated
and descnbed in this case._

Such was the decision in the case of Elwes v. Maw.

It has established an unqualified rule, which excludes
‘agricultural tenants from any participation in the
advantages possessed by tenants in trade: and the
«distinction upon which this rule is founded, must
accordingly be strictly attended to in practice.

‘E 3
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It may, however, be observed of this decision, that
it was the first occasion on which any distinction
between trading and agricultural erections was made
by the Courts: at least in no previous case had it
been laid down, that the exception in favor of trade
implied a negative rule, to the exclusion of every
article not strictly subservient to trade. The decision
appears, moreover, to stand opposed to opinions in-
directly expressed, but of high authority, and which
had immediate reference to the subject of the profits
arising from land. And although it has been adverted
to in subsequent judgments of the Courts with great
respect, on account of the importaat matter it con-
tains, yet it has not been followed by any determin-
ation, in which the general principle of public bene-
Jit and convenience has received the same restriction.

It has been shown in the foregoing section, that
the passage cited from the year-book, 20 H. 7., upon
which, it appears, much reliance is placed by Lord
Ellenborough, in order to prove that an exception
from the general rule of law obtained in early times
specifically in favor of trade, is very far from having

- any such exclusive operation ; and that, on the con-

trary, the general meaning of the expressions there
found must be greatly narrowed and violated, not to
include other erections besides those erected for trade
or manufacture.(a) This observation applies with
equal, if not greater force to the rest of the early
decisions : indeed, the instances mentioned in some
of them, as paling, posts, &c. removable by a lessee,

(a) See ante, p. 18. et seq.
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seem rather in the nature of agricultural erections.(a)
Neither Lord Hardwicke nor Lord Mansfield, in their
~ judgments in Lawton v. Lawton, Dudley v. Warde,

and Lawton v. Salmon, intimate any opinion that
agricultural erections are subject to a different rule
from that which prevails in respect of trading erec-
tions. Lord Hardwicke considered the collieries as
the profits ¢f land, and held the fire-engines to be
removable, notwithstanding they were accessaries to-
the enjoyment of the real estate. He also approved
of Ch. B, Comyn’s decision respecting the cyder-
mill, ¢« although,” as he observed, ¢ cyder is part of
s the profits of the real estate.”” (b)) Moreover, he re-

marks, that the general ground on which the Courts

proceeded in relaxing the old rule in favor of te-
nants for life was, that it is for the benefit of the
public to encourage such tenants to do what is advan-
tageous lo their estates. In Lawton v. Salmon, although
Lord Mansfield regarded the salt-pans as accessary to
land, (in which also Lord Ellenborough concurred,
and said that they were not considered as the means
or instrument of carrying on trade,) yet Lord Mans-
field thought that they would be removable by a te-
nant. And it must be presumed that his Lordship did
not intend to confine his observations as to the salt-
pans being accessary to land to the case before him,
(which was between heir and executor) ; for it would
be a difficult proposition to maintain, that an article
should be considered an accessary to land as between

(a) Vide Br. Ab. Waste, pl. 104. same view of these cases, and ad-
1d.Chattels, pl.7. Andseeg21H.7.26. mits that the erections were put up
Moore 177., Cook’s case. Owen 70. in part for the enjoyment of the

Cro. Eliz, 374. Day v. Austin. profits of land.
(8) Lord Ellenboreugh takes the

E 4
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heir and executor, but an accessary to frade as be-
tween landlord and tenant. In Fitzherbert v. Shaw,
Mr. Justice Gould is reported to have been clearly
of opinion at the trial, that a tenant was entitled to
take away a stable, a shed, and some posts and rails ;
and it may therefore at least be inferred, that the
principle on which the case of Elwes v. Maw was
decided, was not perfectly recognized, or generally
understood, in the time of this learned judge. In
the case relating to the barn, before Ch. J. Treby, it
is certainly true, as observed by Lord Ellenborough,
that, owing to the construction of the article, it did
riot come within the law of fixtures. But Mr. Justice
Buller, in his comment upon this case, treating the
barn as if it had been actually fixed, expressed a
decided opinion, that such a building would be re-
movable, on the general ground of the exception.in
favor of tenants. - The case of Dean v. Allalley has
not, perhaps, such a distinct reference to agriculture
as to amount to an express authority for the removal
of agricultural erections. Yet, it should be observed,
that the concluding part of Lord Kenyon’s judgment
in that case, extends the privilege to trade erections,
or (disjunctively) to such as were constructed like
the barns in question. And, moreover, the descrip-
tion given of these buildings in.the MS. note cited
by counsel in Elwes v. Maw, together with their
name, and the purposes for which such erections are
usually made, confirm the supposition, that Lord
Kenyon’s opinion may be considered an authority
for the removal of at least some species of agricul-
tural erections ; and so Lord Ellenborough seems to
have treated it in one part of his judgment. That
Lord Kenyon did assign a very extensive latitude to
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the rule in favor of trade fixtures, appears from his
observations in the subsequent case of Penton v.
Robart. (a)

According to this view of the authorities ante-
cedent to the case of Elwes v. Maw, it seems difficult
to acquiesce in the opinion expressed by Lord Ellen-
borough, that the doctrine sought to be established
by the defendant ¢ was contrary to the uniform cur-
 rent of legal authorities.”” The true state of the
question (as observed in one part of his Lordship’s
judgment) appears rather to be, that  no adjudged
¢ case has gone the length of establishing that build-
¢ ings subservient to purposes of agriculture, as dis-
¢ tinguished from those of trade, have been removable
¢ by the tenant who built them during his term.” But
admitting that no case is to be found among the more
ancient authorities in favor of agricultural erections,
it should be recollected that the mode of agriculture
pursued in early times was extremely simple, and that
the implements of husbandry were defective and of
very little value: since, for a period subsequent to that
over which the year-.books extend, the English might
rather be considered a pastoral than an agricultural
nation. (5)

But the rule laid down in the case of Elwes v. Maw
appears liable to further objection, on account of the
narrow grounds upon which it rests. It'is universally
allowed that the privilege in respect of trade is not

(a) 2 East, 88. . And see Fortescue de Laudibus Le-
- (8) Vide Strutt’s Antiquities, vol. ii. gum Anglise, ch. 29. - '
on. the Husbandry of the English. =
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confined to trade according to the strict meaning
and construction of the statutes of bankruptcy. It
is not a trading within these statutes to work a coal
mine (@) ; nor for an occupier of land to manufacture
cyder from his own fruit for sale. (5) Yet these and
similar occupations are held to entitle a tenant to
remove utensils and erections as #rade fixtures(c);
and it would seem that many branches of husbandry
have a strong affinity to #rade in this enlarged sense
of the expression; for instance, the dealings of a
farmer in stock, wool, and bark, &c., or the making
of charcoal, or the manufacturing of hoops, which,
in some of the counties of England, is a considerable
source of the profits of a farm. In this view of the
subject, the making of cheese on a farm, or the pre-
paring of grain for market by means of a threshing-
machine, may, with equal reason, be considered a
manufacture or a species of trade, as the preparing
of cyder from the produce of an orchard annually

renewing. (d)

But the strongest objection to the distinction es-
tablished in this case is, that the principle on which

(a) 2 Wils, 169. 7 East, 447. tion as to the cyder-mill aros;,

Co. Bkt. L. p. 60. See the late sta~
tute, 6 G.4. c.16.

(3) Id.ib. And see 1T.R. 3s.
per Lord Mansfield.

(c) And see, as to a tenant’s right
to remove trees in a nursery-ground,
8 Bast, 91. 7 Taunt. 191., and the
cases collected in the ensuing section.

(d) Lord Ellenborough considers
the cyder-mill as an accessary to o
species of trade. In the county of
Worcester, where it seems the ques-

there is upon most of the farms a
mill for the purpose of making cy-
der from the fruit growing in the
orchards and fields of the farm. The
cyder is made by the tenants for the
consumption of their families, and
for the purpose of sale. In many
instances the cyder is sold directly
from the mill, in the state of express-
ed juice, to persons who collect it
from the different farms, and after-
wards manufacture it for market.
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trade fixtures are permitted to be removed, applies
with equal reason to agricultural erections. The
principle of the trade cases is, that it is for the benefit
of the public to encourage tenants to make useful
additions to- their premises, and to avail themselves
of modern improvements in arts and manufactures.
Husbandry, according to the present practice, is
‘become a scientific pursuit, and much machinery
is employed, which requires to be substantially af-
fixed to the premises: and it is obvious that the
industry of the farmer will be more productive in
proportion to the improved disposition of his build-
ings, and the facilities he possesses for rearing and
keeping stock, and storing and preparing his pro-
duce. If, therefore, the principle of the indulgence
to tenants be deemed of beneficial tendency, as it
affects the interests and protects the improvements of
the manufacturer, the distinction must be very re-
fined upon which it is thought politic to deny the
same advantages to the agricultural tenant. Indeed,
Lord Ellenborough seems to have felt the force of
this objection ; and it is observable that, in one part
of his judgment, he has rested his argument against
agricultural tenants on a more technical ground ; for_
he says that machinery and erections may be removed
when they are accessary to trade, because trade is a
matter of a personal nature, and not real or local.
But as this principle obviously embraces many claims
which have no reference to trade, it at least makes
the case of the agricultural tenant one of greater
hardship, than if the less comprehensive rule of con-
fining the exception strictly to trading fixtures were
insisted upon,
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In the observations that have here been made upon
the case of Elwes v. Maw, it is not intended to in-
timate any doubt respecting the validity of the de-
cision as an.existing authority. of law. . But it was
thought of importance to draw the reader’s attention
to the grounds of-the determination ; because it will
assist him in the practical application of the rule
established by this case, and will be of material use
in the discussion of questions relating to the class of
fixtures treated of in the ensuing section.
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SECTION IIIL

Of the Right ofa Tenant to remove Fi.z'tu}'e.; set up fof
the Purpose of Trade combined with other Objects.

It was an observation made by Lord Ellenborough, in

the case of Elwes v. Maw, that the exception which
prevailed in favor of buildings erected for the purpose
of trade, establishes the existence of the general rule
with respect to erections made for any other object.
He, however, recognizes the validity of several deci-
sions, in which instruments or utensils that have:been
set up in relation to #rade in part, and in some mea-
sure for a purpose unconnected with trade, have been
held removable.

The decisions alluded to, are those of Lord Haljd;
wicke respecting the fire-engines in collieries (2) ; and
the case before Ch: B. Comyns, respecting the cyder-

mill. () In the working of 'a colliery, the enjoy- .

ment of the profits ¢of land is materially concernéd ;
nevertheless, Lord Hardwicke considered that the
getting and vending the coals so far partook of the
nature of a frade, that the engines employed in’the
collieries might be deemed #rading erections. The
case of the qyder-mill appears to rest ‘on the same
principle. For it was said, that although the mill was
put up in part for the enjoyment of the real estate,
yet as the making of cyder was a species of trade, the
mill might be considered to fall within the general
exception in favor of trade fixtures. -

(a) Lawton v. Lawton, 3 Atk.13. * (5) 5 Atk.'14.
Dudley v. Warde. Amb. 113, oL
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These decisions, therefore, in conjunction with
the case of Lawton v. Salmon (a), in which the same
principle seems to have been recognised between

. landlord and tenant, point out a class of trade fixtures

In what cases

are removable,

of a peculiar description. They are what Lord Hard-
wicke calls mized cases, between enjoying the profits
of land, and carrying on a species of trade (4); and
in this respect they are distinguishable from those fix-
tures that are subservient to trades which have no
relation to the profits of the demised land.

It appears necessary to consider these fixtures as
a separate class, chiefly on account of the distinction
taken in the case of Elwes v. Maw, as explained in
the preceding section. For in deciding whether such
erections are removable or not, it is essential, with
reference to the doctrine laid down in that case, to
inquire into the proportion in which the profits of
of land are combined with the object of trade. (¢)

- Questions between landlord and tenant, respecting
the right to fixtures of this description, must princi-
pallybe determined by the authority of the above-men-
tioned case adjudged by Ch. B. Comyns, and by the
rules which Lord Hardwicke has laid down in Lawton
v. Lawton, and Lord Dudley v. Lord Warde.(d) And
it may be observed in general, that whenever the
consideration of trade prevails to the same extent as

(a) 1. H. Blac. 260. in notis. stance of the lime-burner in Thresher
(5) Lawton v. Lawton. 3 Atk.16. v. E. Lond. Waterworks Company.
(c) Where the subject-matter of 5 Bar. & Cres. 608.
the tenant’s occupation is not ob-  (d) See the explanation given of
tained from the demised land, butis these cases by Lord Ellenborough, in
brought from a distance, in order to- 3 East, 55. With which compare
be worked up for market, the case is the judgments, as cited in Ch.III.
not to be considered as referable to s, 1. post. .
the present section. Such was the in- v
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it appears to have done in these cases, an erection
may be treated as lawfully removable by a tenant.

And it seems that it will seldom be safe to deviate
from the strict analogy of these cases. For in Lawton
v. Salmon (a), it was ruled, that the connection of the
salt-pans with' the realty was too strong to allow them
to come within the exception in favor of trade. And
yet it would be impossible to say that in this case trade
was not, in some degree, concerned in the employment

of the salt-pans ; and that the getting and preparing -

the salt for market did not partake of the nature of a
manufacture. It should, however, be observed, that
Lawton v. Salmon was a case between heir and eze-
cutor ; and it was said by Lord Mansfield, that it

would have borne a different interpretation as be- -

tween landlord and tenant. But upon what ground
this distinction can be supported does not satisfac-
torily appear. (4)

It may be useful in this place to point out in what
manner the principles of the foregoing cases may be
found applicable to questions in practice.

Many examples might be suggested of fixtures
similar to those already referred to, in which the
- enjoyment of the profits of land may be combined
with trade. As, for instance, where machines and
erections are made and used by a tenant for procur-
ing or preparing minerals, lime, alum, pottery, and
brick earth, &c. In like manner mixed cases might oc-

~ (a) 1 H. Bl. 260. in notis, supra,  (5) As to this distinction, see ante,
p- 31. Andsee Lord Ellenborough’s p. 55.

observations on this case, in Elwesv. ©

Mauw, 3East, 54. ante, p. 51.

Examples of
fixtures of a
mixed natwe.
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cut wherein agriculture is. combined with a species of
trade. For a tenant might cultivate land, and raise
grain for the purpose of conyerting it into malt in
his own kilns for sale ; or he might grow corn and
grind it into flour for sale in his occupation as a mil-
ler. Another tenant, following the trade of a butcher,
might erect a beast-house and .a fold-yard (a) for the
use of cattle which he grazes upon the premises, or
fattens on the produce of the land demised. So a
distiller might grow his own grain ; a weaver of linen
his own flax. These, and the like instances, might
give rise to many questions between landlord and
tenant, which would involve the points above consi-

-dered. (8)

Another description of cases might be suggested,
differing in some respects from the preceding. And
that is, where a machine or utensil is employed some-
times for the purpose of trade, and at other times for
a purpose wholly unconnected with trade ; and where
it may be uncertain whether the object of the erec-
tion is the trade, to which a right of removal attaches,
or the other employment, to which such a right does
not attach. There is no express decision affecting
cases of this description : but it is conceived that the
question, whether an article would be removable
under these "circumstances, will mainly depend on
the fact, to which of the two purposes the erection in
dispute is more usually appropriated.

In all questions relating to the several kinds of fix-

(6) In Elwes v. Maw these erec- - (5) See some further examples in
tions were held not removable when illustration of this subject, ante,
put up exclunve!y for agriculture.  p. 58.
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tures here described, it will be very important to
consider what has been the primary object of the
erection in dispute; and whether in making it the
intention of trade predominated over the other
purpose with which it is combined. With this view,
it may frequently be found useful to consult the de-
cisions which occur in questions of bankruptcy ;
where the fact to be determined is, whether the
dealing of a person is in the way of merchandize,
which is to be deemed his principal occupation ; or
is merely incidental to a pursuit not within the scope
of the bankrupt laws. (a)

It has been thought expedient to reserve for a se-
parate consideration the claims of tenants of nursery
or garden-grounds ; a class of persons whose rights
seem to depend on the principles discussed in the
present section.

It appears that gardeners and nurserymen are en-

titled to sell and remove trees, shrubs, and the other &ec.

produce of their grounds, planted by them with an
express view to sale. (5)

It was held, however, at Nisi Prius, under Lord
Ellenborough’s direction, that a tenant of garden-
ground could not plough up strawberry-beds in full
bearing at the conclusion of his term, although he
bad purchased them of a preceding tenant, and al-
though it was proved to be the general practice to
appraise and pay for these plants as between outgoing

(a) ¥ide Mont. Bank. L. p. 16. et see per Heath J. in Wyndiem v.
seq. (2d ed.) Way, 4 Taunt. 516.
(%) 3 East, 91. 7 Taunt. 194. And

P

Nurserymen
and Gar-
deners,
Their rights.

Removal of
Trees, Shrubs,

Strawberry-
beds.
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and incoming tenants. (¢) In this case, however, it
was considered, that the ploughing up of the plants
was an injury maliciously done to the reversion ; be-
cause the plants were not removed by the tenant for
sale in his ordinary occupation, but were destroyed
without any reasonable object.

If a mere private individual, or a person who occu-
pies land as a farmer, and does not profess to be a
nurseryman or gardener, raises young fruit-trees.on
the demised land, for the purpose of planting in his
gardens or orchards, he is not, it seems, entitled to
sell or remove them at the end of his term. ()

Hot-houses, With respect to the right of nurserymen and gar-
Sreen-houses, deners to remove kot-houses, green-houses, and other
similar erections put up at their own expence, it was
expressly said by Lord Kenyon, in the case of Penton
v. Robart (c), that they might take away such things
at the end of their term. But Lord Kenyon’s opi-
nion upon this subject was subsequently disapproved
of by Lord Ellenborough. (d) And there is no re.

ported case in which the question has been expressly

decided. (e)

(a) Wetherell v. Howells. 1 Campb.
N.P.C. 227.

(8) Per Heath J. in Wyndham v.
Way. 4 Taunt. 316. That it is
waste in a tenant to destroy fruit-
trees, see Com. Dig. Waste, D. 3.

(¢) ¢ East, 91.

(d) Elwes v. Maw, 3 East, 56.
And see the observations of Dallas
Ch. J. in Buckland v. Butlerfield,
2 Brod. & Bing. 58. In this latter
case, as reported in 4 B. Moore, 440,
" a MBS, case is cited by Blosset Serj.,

inwhich itis said to have been deter-
mined, that glasses and frames resting
on brickwork in a nurseryground
were not removable. See what is
suggested on this subject by Mr. Just.
Lawrence, in Elwes v. Maw, 3 East,
45. in notis.

(¢) There seems to be no reason
why hot-houses should not be re-
moved as well as trees in a nursery-
ground ; at least, on the principle of
trade.
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SECTION 1IV.

Of the Right of a Tenant to remove Fixtures put up
Jor Ornament or Convenience.

L4

Thuere is another class of fixtures mentioned in Fixtures for
several of the decisions, of a very different descrip- ,‘.’;';,':,“::{,'f;&c'
tion from those treated of in the preceding sections.

They consist of things which a tenant has affixed to

the demised premises for the purpose of ornament or

convenience.

In some of the earliest cases it was said, that a Ancient au-
lessee might take away fables dormant, furnaces, thorities
and the like (a); and from the manner in which
these instances are mentioned by the Courts, it may
be inferred that they were not meant to denote trade
erections, but were put as mere general examples of
fixtures. It has been seen on a former occasion,
that this remark applies equally to the passage in the
year-book 21 Hen. 7. c.26. Thereis, however, much
obscurity in the early decisions; and the distinctions
upon which many of them proceed would not be
deemed tenable at the present day.

Lord Coke, in treating of the liability of the te-
nant on account of waste, lays down the rule in favor

(a) Fide 8 Hen. 7. 12. 20 Hen.7. also Day v. Austin, Owen, 70. Cro.
13. 21Hen.7.26. Br. Ab. Chat- Eliz. 374.
tels, pL 7. Zd. Waste, pl. 104. See

F 2
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of the reversioner in unqualified terms. He says, ¢ If
« glass windows (though glazed by the tenant him-
s sgelf,) be broken down or carried away, it is waste ;
s for the glass is part of the house. Andso it is of
« wainscot, benches, doors, windows, furnaces, and
¢ the like, annexed or affixed to the house, either by
¢ him in reversion, or the tenant.” (a) And the re-
marks at the end of Herlakenden’s case, are to
the same effect. (b)

When, at a subsequent period, Lord Holt de-
clared his opinion in Poole’s case (c), that a tenant
was allowed to take away erections put up in rela-
tion to trade, he expressly denied his right to re-
move annexations made for other purposes. For he
said, that there was a difference between what the
soap-boiler did to carry on his trade, and what he
did to complete his house, as hearth and chimney-
pieces, wlnch he held not removable.

And yet there had been a decision in Chancery al-
most immediately before Lord Holt expressed this
opinion, in which the strictness of the old rule was
departed from, in a case in which the consideration
of trade was not involved, and under circumstances
where the rule is supposed to be even more rigid than
between landlord and tenant. For in the case of
Squier v. Mayer (d), it was held, that a jfurnace,
though fixed to the freehold, and purchased with the

" (@) Co. Lit, 55. a. (¢) 1 Salk. 568.

(8) 4 Co. 64. And see Swinb. on (d) 2 Freem. 249. This case seems
Wills, pt. 5. s. 6., and pt. 6. 8. 7. to have escaped notice in the discus-
Noy’s Maxims, 167. (9th ed.) Vin. sions relating to fixtures.

Abr. Waste, E.  Com. Dig. Waste,
D. 2. Seealso 10Hen. 7. p! 2
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house, and also kangings nailed to the walls, should be
accounted as personalty, and should go to the execu-
tor of the deceased owner of an estate as against
the heir. Contrary, as the report says, to Herla-
kenden’s case, 4 Co. ¢ ¢’il dit n’est ley quoad pre-
¢ missa.”’

This case was indeed decided between the exe-
cutor and the heir of the deceased owner of the in-
heritance. But it may, nevertheless, be regarded as
an authority in favor of atenant. Because, accord-
ing to the rule laid down in a former part of this
chapter (@), it seems to be established, that a tenant
would be entitled to at least the same privilege against
his landlord, that an executor enjoys against the heir.
Agreeably, therefore, to the decision in Squier v.
Mayer, the furnace and hangings are matters which
a tenant may remove, if he himself affixed them to
the demised premises.

In another case in Chancery (), which occurred
shortly after Poole’s case, the right of a tenant to
take away articles in no away connected with trade
was expressly recognized by the Court. A bill was
filed for the specific performance of certain articles
of agreement against the defendant, who was the
executor of the covenantor, and devisee in trust of a
messuage. The testator had covenanted to grant to
the plaintiff all the pictures upon the stair-case, over
the doors and chimney-pieces, and all things fized to
the freehold of the messuage. After the testator’s

(a) See ante, p. 24. (8) Beck v. Rebow, 1. P. Wims, 94.
Hil. T. 1706.
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death, the defendant took away the pictures upon
the stair-case, &c., and likewise the pier-glasses,
hangings, and chimney-glasses. And it was alleged
for the plaintiff, that all these were as wainscot, and
fixed to the freehold, being fastened thereto with
nails and screws, and no wainscot under them ; and
as they would have gone to the heir and not to the
executor, so & fortior: would they go to the plaintiff,
and especially the covenant being to grant to
plaintiff all things fixed to the freehold. = The case
of Cave v. Cave, 2 Vern.508. was cited in support
of this doctrine. But the Lord Keeper, as to all
but the pictures over the doors, &c., was of a differ-
ent opinion; saying, ¢ that hangings and looking-
¢« glasses were only matters of ornament and furni-
¢« ture ; and not to be taken as part of the house or
¢« freehold; but removable by the lessee of the
 house.”

After an interval of some years, a case was ad-
Jjudged at common.law, where in trover by an exe-
cutor against the heir, the Chief Justice (Lee) held,
that hangings, tapestry, and iron backs to chimnies
belonged to the executor and not to the heir. (a)
And, as in the before-mentioned case of Sguier v.
Mayer, so in this, the inference from the determin-
ation is, that articles of this nature would be re-
movable by a tenant against his landlord.

The opinions of the judges in several modern
decisions are in conformity with the foregoing cases.
Lord Hardwicke, in one part of his judgment in Law-

ton v. Lawton (b), observes, ¢ what would have been

(a) Harvey v, Harvey, Str. 1141, . (5) 3 Atk. 15.
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¢ held to be waste in Henry the Seventh’s time, as
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¢ chimney-pieces is now allowed to be done.” And in
ex parte Quincey (a), he says, ¢ during the term a
“ tenant may take away chimney-pieces, and even
“ wainscol.”” — « Several sorts of things are often
¢ fixed to the freehold, and yet may be taken away,
“ as beds fastened to the ceiling with ropes (b) ; nay,
“ frequently nailed, and yet, no doubt but they
“ may be removed.” Indeed, Lord Hardwicke
seems to have been of opinion, that the exceptions
engrafted upon the old rule of law, obtained not
merely in respect of trade fixtures, but in respect of
erections made for the general improvement of the
estate.

In Lawton v. Salmon (c¢), Lord Mansfield said,
« Many things may now be taken away, which
« could not be formerly, such as erections for carry-
 ing on any trade, marble chimney-pieces, and the
‘¢ like, when put up by the tenant.”” And Lord El-
lenborough, in Elwes v. Maw (d), cites several ,of
the above authorities ; and considers that they have
established a distinct class of cases, in extension of
the privilege before enjoyed by the tenant in respect
of trade fixtures. He says, ¢ The indulgence in
« favor of the tenant for years during the term, has
¢« been since carried still further ; and he has been
« allowed to carry away matters of ornament, as or-
« namental marble chimney-pieces, pier-glasses, hang-

(a) 1 Atk. 477. So in Dudleyv>  (c) 1 H. Bl 260. in notis,
Warde, Amb.113. - (d) 3 East, 53.
(&) As to these, see 20 Hen.7.
-1, Keilw.88, Noy’sMax. 167. (9th ed.)
' ' F4
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« ings, wainscot fixed only by screws, and the
« like.” -

To these authorities may be added the opinion of
Ch. J. Gibbs, in Lee v. Risdon (a), who mentions
« wainscots screwed to the wall, certain grates, and
¢ the like,” as fixtures which a tenant may sever
during his term.

But there is a modern case which deserves more
particular notice ; and which it will' be proper to
state at length, since it recognises and explains
the principle upon which the foregoing decisions
depend.

It is the case of Buckland v. Butterfield, in the
Common Pleas. (5) It was an action on the case,
in the nature of waste, by tenant for life, aged 70,
against the assignees of her lessee from year to year,
wha had become bankrupt. The bankrupt was the
son of the plaintiff, and had also a remainder for life
in the premises after her death. At Buckingham
Lent assizes, 1820, before Graham B., the case
proved was, that the defendants had taken away
from the premises let to the bankrupt, a conservatory
and a pinery. The conservatory, which had been
purchased by the bankrupt, and brought from a
distance, was by him erected on a brick foundation
fifteen inches deep: upon that was bedded a sill,
over which was frame-work covered with slate ; the
frame-work was eight or nine feet high at the end,

(a) 7 Taunt. 191. And see Bul. moved, see per Bayley J., in R.
N.P. 34. 2 Saund. 259.0.11. Harg. v. Iohab. St. Dunstan, 4 Bar. &
Co. Lit. 3. a. n. 346. That stoves Cres. 686.
and grates fixed into the chimney (3) 2 Brod. & Bing. 54; 8.C.
places with brickwork may be re- 4 B.Moore, 440. .
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and about two in front. This conservatory was at-
tached to the dwelling-house by eight cantilivers let
nine inches into the wall, which cantilivers supported
the rafters of the conservatory. Resting on the
cantilivers was a balcony with iron rails. The con-
servatory was constructed with sliding glasses, paved
with Portland stone, and connected with the parlour
chimney by a fluee Two windows were opened
from the dwelling-house into the conservatory, one
out of the dining-room, another out of the library.
A folding-door was also opened into the balcony ; so
that when the conservatory was pulled down, that
side of the house to which it had been attached
became exposed to the weather. Surveyors who were
called, stated that the house was worth 50 a year
less after the conservatory and pinery had been re-
moved. The learned Judge having stated his
opinion, that the plaintiff ought to recover at
least for the pinery, and probably for the con-
servatory, the jury, estimating the plaintiff’s life
at six years’ purchase, gave a verdict for her, 300l
damages.

A rule nisi had been obtained for a new trial,
on the ground that the conservatory, though affixed
to the freehold, was a matter of ornament, not be-
neficial to the premises, but lawfully removable by
the tenant; and that at ail events the damages
were excessive.

After argument, the Court took time to consider ;
and the judgment was delivered by Dallas Ch. J.:
¢ This was an action on the case, tried before
 Graham B. at the last Aylesbury assizes. The
¢ question in the cause, as far as relates to the motion
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¢ nnw before us, was, whether a conservatory affixed
“ to the house, in the manner specified in the re-
¢t port, was so affixed as to be an annexation to the
¢ freehold, and to make the removal of it waste ?
« In Elwes v. Maw will be found at length all that
¢ can relate to this case, and to all cases of a simi-
¢¢ lar description. — It is not necessary to go into the
« distinctions there pointed out, as they relate to
¢ different classes of persons, or to the subject mat-
s ter itself of the inquiry. Nothing will, here, depend
¢ on the relation in which the parties stood to each
¢ other, or the distinction between trade and agricul-
“ ture ; for this is merely the case of an ornamental
¢ building constructed by the party for his plea-
“ sure, and the question of annexation arises on the
“ facts reported tous ; and I say the facts reported,
“ because every case of this sort must depend on its
“ special and peculiar circumstances. On the one
«“ hand, it is clear, that many things of an ornamental
‘ nature may be in a degree affixed, and yet, during
* the term may be removed ; and on the other hand,
‘it is equally clear, that there may be that sort of
« fixing or annexation, which, though the building
*¢ or thing annexed may have been merely for orna-
* ment, will yet make the removal of it waste. The
« general rule is, that where a lessee, having annexed
* a personal chattel to the freehold during his term,
“ afterwards takes it away, it is waste. — In the pro-
« gress of time this rule has been relaxed, and many
¢ exceptions have been grafted upon it. One has
“ been in favor of matters of ornament, as orna-
‘“ mental chimney-pieces, pier-glasses, hangings,

"¢ wainscot fixed only by screws, and the like. Of
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« all these it is to be observed, that they are excep-
¢ tions only, and therefore though to be fairly con-
« sidered, not to be extended ; and with respect to
¢ one subject in particular, namely, wainscots, Lord
« Hardwicke treats it as a very strong case. — Pass-
« ing over all that relates to trade and agriculture, as
‘“ not connecting with the present subject, it will be
¢ only necessary to advert, as bearing upon it, to
~ ¢ the doctrine of Lord Kenyon in 2 East, 88., re-
¢ ferred to at the bar. — The case itself was that of
¢ a building for the purpose of trade ; and standing,
¢ therefore, upon a different ground from the pre-
¢ sent : but it has been cited for the dictum of Lord
¢« Kenyon, which seems to treat green-houses and
¢ hot-houses erected by great gardeners and nursery-
“ men, as not to be considered as annexed to the
¢t freehold. Even if the law were so, which it is
‘ not necessary to examine, still, for obvious reasons,
““ such a case would not be similar to the present ;
“ but in Elwes v. Maw, speaking of this dictum,
« Lord Ellenborough says, there exists no decided
¢ case, and, I believe, no recognised opinion or
¢ practice, on either side of Westminster Hall, to
"¢ warrant such an extension. — Allowing, then, that
“ matters of ornament may or may not be removable,
¢« and that whether they are so or not must depend
“on the particular case, we are of opinion that no
¢ case has extended the right to remove nearly so far
« as it would be extended if such right were to be
¢¢ established in the present instance under the facts
s of the report, to which it will be sufficient to
« refer; and, therefore, we agree with the learned
¢ Judge in thinking, that the building in question
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¢ must be considered as annexed to the freehold, and
« the removal of it consequently waste.”

The above case of Buckland v. Butterfield may be
regarded as the leading decision in respect of the
class of fixtures treated of in this section. But to
complete the series of cases upon the subject, it may
be proper to refer to two other decisions, in which
the right of removing articles of this description has
been incidentally noticed.

In the Nisi Prius case of Penry v. Brown(a), a
lessee had erected a veranda upon the premises de-
mised to him, the lower part of which was attached
to posts fixed in the ground. It was held by Ab-
bot Ch. J., that he could not remove any part of it.
The ground, however, of the decision in this case
was, that the building came within the terms of a
particular covenant in the tenant’s lease.

Lastly, in- the recent case of Colegrave v. Dias
Santos (b), the Lord Ch. J. thought, at Nisi Prius,
(and the Court of K. B. agreed afterwards in this
opinion,) that stoves, cooling-coppers, mash-tubs, water
tubs, and blinds, were removable as between landlord
and tenant. Nothing was said as to the mode of
annexation of the articles ; but it must be presumed,
from the nature of the dispute, that they were in
some way affixed to the freehold.

On examining the decisions that have here been
(a) 2 Stark. N.P.C. 403. rangees,in Winn v. Ingleby, 5 Bar. &
(%) 1 Bar. & Cres. 77. So, that a Ald. 625. See also the view taken

cupboard standing on the ground, by the Court of coffee-mills, and iron
and supported by hold.fasts, is remov- malt-mills put up by a tenant, in
able, see per Bayley J. inR.v. Inhab.  R. v. Inhab. of Londonthorpe, 6 T.
St. Dunstan, 4 Bar. & Cres. 686. R. 379. And for other instances,
And see as to sef pols, ovens, and see post, ch.¢. 0. 3.
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collected, the reader will not fail to observe the pro-
minent manner in which the circumstance of the
erection being put up for the purpose of ornament,
is made to stand in most of them. In Beck v. Rebow
it is said, that hangings and looking-glasses are re-
movable because only matters of ornament and furni-
ture. (@) Lord Hardwicke and Lord Mansfield, both
speak of marble chimney-pieces being removable.
Lord Ellenborough still more pointedly says, that the
tenant'is allowed to remove matters of ornament, as
ornamental marble chimney-pieces, pier-glasses, &c.
And Ch. J. Dallas makes use of the same expres-
sions, .and states, that the exception has been in

favor of matters of ornament, as ornamental marble

chimney-pieces, pier-glasses, and the like.

From the authorities, therefore, considered in this
view, a rule has been deduced, that a tenant is en-
titled to take away certain things which he has at his
own expence affixed to the demised premises for the
purpose of ornament and furniture. And the prin-
ciple on which this rule is" founded appears to be,
that as annexations of this nature must generally be
designed for temporary purposes only, it would
greatly incommode tenants in the enjoyment of their
estates, if, by every slight attachment to the free-
hold, the property should immediately be changed,
and pass over to the reversioner. Hence it is obvious

(a) As to hangings, these are es-
teemed by Swinburne as mere chat-
tels; for they are mentioned by him
as being comprehended under the
term household stuff, and passing
under a general legacy of household
stuffl. Treat. on Wills, pt. 7. s. 10,

Pp-943. Speaking of wainscot being

parcel of the house, as between exe-
cutor and heir, he notes in the mar-
gin, “ Quamvis jure civili, que ornatus
“ gratid magis quam perficiendi do-
“ mum ponuniur, edium partes non
“ sunt.” Pt.6.8.7.p. 759. Seealso
Godolp. Orph. Leg. pt.2. ch.14.
p. 186.
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that the tenant’s right of removal in respect of this
class of annexations depends upon very different
reasons from those which prevail in the case of fix-
tures put up for #rade and manufactures.

" But on recurring to the facts of the cases that have
been cited, it appears that some of the articles held

_ to be removable by a tenant, are not matters of mere

Extent of the
tenant’s right
of removal.

ornament and decoration. They consist rather of in-
struments and utensils fixed up for purposes of gene-
ral ulility or common domestic convenience. It is noto-
rious also in practice, that a great variety of articles
are considered to belong to the tenant which cannot
be said to have been put up with a view to ornament ;
neither are they in any manner connected with trade.
Although, therefore, articles of this description are
not strictly referable to the head of ornamental fix-
tures, yet it seems to be generally understood that
they fall within the same principle, and may lawfully
be removed by the tenant at the end of his term.
Perhaps in these cases, the personal nature of the
property is the principal ground upon which it is
pratected. For it is observable, that the species of
annexations described in the decisions, are utensils
and machines which are perfect chattels in them.
selves, and which apparently serve as substitutes for
mere moveable furniture.

Having thus considered the general doctrine as
to the removal of fixtures put up for ornament or
convenience, it now remains to inquire how far
the exception may be extended ; and to examine
whether the tenant is subject to any greater restric-
tion in the exercise of this privilege of removal than



CHAP. II. § Iv.] FIXTURES FOR ORNAMENT, &c.

he is in respect of the class of fixtures which have
been treated of in the preceding sections.

On referring to the cases with a view to this in-
quiry, it will be found, that although an article is
such that, its object alone considered, it would fall
within the description of things that are removable
as matters of ornament or convenience, there may,
notwithstanding, be certain particulars connected
with its erection, which will entirely prevent the
exercise of the tenant’s right. For in the class of
fixtures described in this section, the operation of a
principle is found, which, in the trade cases, is hardly
adverted to in any of the judicial decisions. And
this relates to the mode of annexation of the article.

In one of Lord Hardwicke’s decisions, the right
of removing the wainscot is stated with a qualification
of its being fixed only with screws. In a subsequent
case, Lord Hardwicke states its removability with-
out this qualification, but he says it is a very strong
case. In Elwes v. Maw, Lord Ellenborough, allud-
ing to the same article, again introduces the mention
of the screws ; and this is repeated by Gibbs Ch. J.,
in Lee v. Risdon ; and again in the judgment of the
Court in Buckland v. Butterfield. (a) In the last-

(a) And see Noy’s Max. p. 167. (9th ed.) It must be admitted, that the
removal of wainscot is a very strong case; that is, if the dictum of Lord
Hardwicke is to be understood as referring to the ordinary wainscot of a
house as now erected. Wainscot is one of the things which Lord Coke
expressly points out as not removable by a tenant : and in Cro. Eliz. (374)
Anderson C.J.lays down the same rule. In the earlier cases it was said, that
a lessee could not take down partitions that he had fixed to the freehold,
10H. 7. 2. Moore, 178. Lord Hardwicke does not state upon what au-
thority he founded his opinion in respect of this article, but there probably
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mentioned case, Ch. J. Dallas says, ¢ there may be
that sort of fixing or annexation which, though the
building or thing annexed may have been solely for
ornament, will yet make the removal of it waste :’
and upon this ground it was determined, that the
conservatory (the construction of which has been
particularly described in a former page) could not be
taken away.

The instance put of chimney-pieces is scarcely less
strong than that of wainscot. Lord Hardwicke first
introduced the mention of them, but he does not state
under what circumstances their removal would be jus-
tifiable. And although his opinivn in respect of this
article has been followed in most of the judgments(a),

may have been a decision on the subject which has not been reported. It
would be important to know the time when such a decision took place ;
as it might be the means of ascertaining the particular description of wains-
cot which was held removable, by enquiring into the state of refinement
in domestic economy at that particular period. For if it was only that
kind of covering for walls described in Beck v. Rebow, and other cases, which
consisted of pictures or tapestry, put up with hooks or screws in lieu of
wainscot (as was the practice in former times), it is obvious that it would
be no authority for the removal of the wainscot of a modern house.
Thiswas no doubt the kind of erection referred to by Dodderidge J.in Roll
Rep. 216 ; where he says, that wainscot may as well be removed as arras
hangings. 1n all questions of this sort, it is particularly necessary to con-
sider the decisions with reference to the degree of improvement in mo-
dern manners, as compared with those of earlier times. In Henry the 7th’s
time, it was said that glass should not be considered to belong to the heir
as parcel of the house, decause it was not necessary to the house, whick was
perfect without it.  So in Cook’s case, (24 Eliz.) the Court took a difference
betwéen removing outer-doors and inner-doors; saying, that the latter
might be removable, as being less necessary to the house. If on any future
occasion a question should arise as to the right of taking down wainscot,
it is highly probable that the Court would not be disposed to favor a re-
moval, which would so materially injure and disfigure the dwelling-house,
and at the same time produce so little benefit to the tenant.

(a) See also Bul. N.P. 34. ¢ Sand. 250, n. 11, Harg.Co. Lit. 53. a.
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yet it may be presumed that the construction and
method of annexation to the house could not have
been altogether disregarded ; else, as a general au-
thority, it would seem to carry the tenant’s rights
very far indeed. (@)

Unfortunately there is a great absence of direct
autharity for ascertaining the degree of annexation
short of that which took place in the conservatory
case, and more intimate than a connection with
screws or nails, by which the tenaunt’s privilege may
be defeated. The determination, therefore, of in-
termediate cases must, in the present state of the
law, be subject to considerable uncertainty.

But, besides the mode of annexation, it may some-
times be proper to attend to another consideration,
which Mr. Baron Graham seems to have regarded as
a proper ground of decision in respect of ornamental
fixtures. Inthe above mentioned case of Buckland
v. Butterfield, Mr. Baron Graham was of opinion at
Nisi Prius, that the pinery was not removable because
it might be deemed a permanent improvement. (b)

(a) It may be questioned whether general rule of law, a tenant is lisble

an unqualified right to take down

chimney-pieces would be sanctioned
by the courts in the present day.
Lord Holt selects the particular
instances of hearths and chimney-
pieces, to denote the kind of addi-
tions which a tenant cannot remove.
Poole’s case, 1 Salk. 368. Theright
of taking away such articles, on the
ground not unfrequently urged of
their great value, and the expence
incurred by the tenant in erecting
them, cannot be supported upon
any authority.  That, under the

G

in waste, if he pulls down the shelves,
closets, presses, wardrobes, dressers,
&c. belonging to the house, see 2
Buls. 113. Cro. Jac. 389. 1 Salk,
368. 2Bl Rep. 1111 2 Ves. &
Bea. 349. So as to the locks and
keys of a house, 2 Buls. 113, Cro.
Jac. 529. 2 Ves. & Bea. 349. 11 Co.
50. .
(8) The pinery is stated in the re-
port of the case, in 4 B. Moore, 440.
to have been erected in the garden,
on a brick wall, four feet high.
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And this opinion is conformable to that expressed
by Lord Kenyon in a previous case. (¢) His Lord-
ship is reported to have said, ¢ If a tenant will
¢ build upon premises demised to him a substan-
« tial addition to the house, or add to its magni-
« ficence, he must leave his additions at the
« expiration of his term for the benefit of his land-
« lord. (b)

Lastly, it is proper to notice one additional topic,
which has been mentioned by Lord Mansfield as the
ground for the remaval of ornamental fixtures: viz.
that the premises are left in the same state in which
the tenant finds them, and that there is no injury to
the landlord. (¢) This principle does not appear to
have been adverted to in the other modern decisions:
although in the old cases, where it was agreed that
a lessee might take away fuinaces, &c. fixed to the
floor and not to the walls of a house, the reason
assigned was, that the house would not he impaired,
and so, no waste. (d) Lord Mansfield, in making
the remark alluded to, appears to apply it to trading
as well as to ornamental erections. But certainly in
m®ny of the trade cases, it would be impossible to

(a) 3 Esp. N.P.C. Dean v. Alal-
ley.

() If a lessee erects a new house
where none was beforé, if he abate
it, an action of waste lies against
him. Hob. 234. Lord Darcy v.
Asquich.  And see Vin. Ab. Waste,
E. 20. 1 Bulst. 50.

(c) 1 H. Bl. 260, in notis. And see
Lord Hardwicke’sobservations upon
the legal maxim, that the principal

thing shall not be destroyed by tak-
ing away the accessory. 3 Atk. 15.

(d) “ No waste.” Some trivial in-
jury would no doubt happen to the
premises; but this appears to have
been disregarded: as, in waste, where
the jury find a verdict for the plain-
tiff with insignificant damages, the
defendant is entitled to have judg-
ment entered up for himself. 2 Bos.
& Pul. 86. 1 Bing. 382.
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say that no injury would accrue to the landlord by
the removal of the fixture ; though perhaps it is true
that there is no case hitherto decided in favor of the
tenant, where it appeared as a fact that any con-
siderable damage was occasioned to the freehold.

Indeed, where an article is removable under the
law of fixtures, if it appears that the freehold will
unavoidably be damaged by the severance of the pro-
perty, such damage may more properly be regarded
as the subject of compensation to the landlord by the
tenant. And it appears to be generally understood
in practice, although there is no direct decision to
that effect, that as well where trading as where orna-
mental fixtures are taken down, the tenant is liable
to repair any injury the premises may sustain by the
act of removal. And, in like manner, it would
seem, that where a fixture has been put up in substi-
tution for an article which was attached to the pre-
mises at the time of the demise, the tenant, on taking
down his own fixture, is bound to restore the former
article, or to replace it by another erection of a
similar description.

It is, however, necessary to caution the reader,
that it must not be inferred that a tenant may take
away an article merely because the premises will not
be impaired by removing it. Neither is it in itself a

ground for the removal of an erection, that the pre--

mises are capable of being re-instated in their original
condition. (a) For it must be remembered, that by

(@) In Elwesv. Maw it was stated mises were left in the same state as

as a fact in the case, that the pre- when the lenant entered upon them:

c 2
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the act of annexation to the freehold, the thing itself
becomes a part of the reversionary estate. And the
law has regard to the reversioner’s interest, not only
as it existed at the time of the demise, but also in
its improved state, and as increased in value by any
additions made by the tenant.

The considerations that have been examined in
the foregoing pages, will suggest the caution ne-
cessary to be observed in the practical applica-
tion of the principle which authorises the removal
of fixtures for ornament or convenience. From
a review of these considerations, it is evident
that the tenant’s right in respect of this class of
fixtures, depends, in a peculiar manner, on the facts
of each individual case.(a) The important cir-
cumstances to be regarded in these cases, are, first,
the mode of annexation of an article, and the extent
to which it is united with the premises. Secondly,
its nature and construction ; as whether it has been
put up for a temporary purpose, or by way of a
permanent and substantial improvement.(d) And
thirdly, the effect its removal will have upon the
freehold of the reversioner. And with reference
to this latter circumstance, it may be laid down as a

yet this was not thought a ground for ~ (3) In Buckland v. Butterfield, it
the removal of the erections. So was argued by counsel, that the in-

the removal of young trees is not
allowed, (except where they be-
long to a nurseryman,) although the
injury occasioned to the premises by
digging them up might be imme-
diately repaired.

(a) Vide per Daljas Ch.J. 2 Brod.
& Bing. 58. And see a similar re-
mark, 1 Brod. & Bing. 510.

tention of the party in putting up an
erection ought to be attended to,
and that this might be collected from
the nature of his interest in the pre-
mises. See also as to the argument
from intention, in Lawton v. Salmon,
1 H. Bl 260. in notis.
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rule applicable to all cases, that if the removal of
an article will occasion any considerable prejudice
to the freehold, as by damaging the substance or
fabric of the house, a tenant will not be entitled to
take it away. Lastly, it should be observed, that if
there is any custom or prevailing usage, such as
that of valuing to incoming tenants, &c. this may be
considered, in the absence of decision, as a safe and
useful criterion in practice. (¢) The privilege of
the tenant in removing fixtures on the ground of
ornament or convenience, must be regarded as one
of a more limited nature than that in respect of
trade fixtures. It is an indulgence which, according
to the remark of C. J. Dallas (), is an exception
only, and though to be fairly considered, is not to be
extended. (c)

It is remarkable, in respect of the class of fixtures
that have been the subject of the above section,
that although the right of the tenant to remove them
is fully established, yet there is no reported case to
be found in which, as between himself and the land-
lord, this right has been expressly determined in the
tenant’s favor. The privilege, although in deroga-
tion of an acknowledged principle of law, rests
wholly upon the dicta of judges, and upon inferences
derived from decisions between other parties.

(a) As to the effect of custom in  (c) The reader will see a summary
questions of fixtures, see ante, sect. of the particular articles which may

1. p 41, and post. sect. 6. be removed by a tenanton the ground
(8) Buckland v. Butterfield, ubisu- of ornament and furniture, in the
pra. - practical rules in the Appendix.

G 3
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SECTION V.

Of the Time when a Tenant may remove Fiztures, as
affected by the Nature and Duration of his Interest
in the Premises. '

J

Havine in the preceding sections pointed out the
description of things which a tenant is entitled to
remove as fixtures, the next object of inquiry is as
to the time of their removal, with reference to the
continuance and termination of the tenancy.

It has never been implied in any of the decisions,
that the property which a tenant is permitted to take
away, depends in any degree on the nature of his
interest in the premises. On the contrary, it appears
that whether the tenant is lessee for years, temant
from year to year, or tenant at will, and whether his
term is uncertain or otherwise, his right as to the
description of articles he is authorised to remove is
in every respect the same. But with regard to the
time during which the tenant must exercise his privi-
lege, a distinction may obviously exist. For a tenant
who is aware of the period when his interest will
expire, may be expected to use a greater degree
of vigilance in removing his fixtures, than one who,
from the nature of his estate, is uncertain how long
he may continue in possession of the demised pre-
mises.

m’tﬂ;n a 1‘tte-m_ The object, therefore, of the present section, is to

movehis  point out the rules which the law has prescribed to
fixtures.
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tenants with regard to the time of removing their
fixtures. ‘

And, first, of a termor who knows when his in- Tenant for a
. . . . time certain.
terest in the premises will expire.

From the earliest recognition of the tenant’s right, Removal must
it was always considered that he was bound to use 0t Yithin the
his privilege in removing fixtures, during the conti-
nuance of his term. For if he neglected to avail
himself of his right within this period, the law pre-
sumed that he voluntarily relinquished his claim in
favor of his landlord. Thus, in the year-book
20 Hen. 7. 18. the Court, speaking of the furnaces
set up by a lessee for years, say, * during his term
* he may remove them; but if he permit them to
¢ remain fixed to the soil after the end of his term,

s then they belong to the lessor.”” And the dictum
of Kingsmill J. in 21 H. 7. 26. is to the same effect.

In like manner in Poole’s case (a), it was said by
Lord Holt, that during the term the soap-boiler might
well remove the vats ; but, after the term, they be-
came a gift in law to him in reversion, and are not
removable.

The rule is laid down in the same terms in the
modern decisions. Thus, it was said by Lord Hard-
wicke, in the case ex parte Quincy (), that a tenant
may take away the chimney-pieces, &c. during the
term, but not after ; < if he did, he would be a tres-
passer.” And, again, in Dudley v. Warde (c), he

(a) 1 Salk. 368, ° (c) Amb. 113. And see Br. Ab.
(6) 1 Atk. 477. Chattels, pl. 7. Com. Dig. Waste,
D. 2. Went. Of. Ex. 61.

G 4
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observes, ¢ indeed, such removal must be during the
¢ term, or he will be a trespasser.” — And many
other cases might be cited in confirmation of this
doctrine.

The authorities, therefore, all agree as to the period
of time within which a tenant must remove his fix-
tures. And it is sufficiently obvious that the prin-
ciple on which this rule is founded applies alike to all
descriptions of fixtures, whether for trade or other-
wise. Accordingly, this must be regarded as the
settled rule in general cases.

There is, however, a modern decision, which may
be considered to have established an exception to this
rule. For where a tenant continues to keep possession
of the demised premises after the expiration of his
term, he may still remove his fixtures so long as he
retains his possession, although his legal interest
in the land has terminated.

This, it is conceived, is the point determined in
the case of Penton v. Robart, 2 East, 88. But as
that decision has sometimes received a construction
which appears to conflict with the doctrine above
laid down, it may be proper to examine it more
minutely.

It was an action of trespass for breaking and en-
tering a certain yard and divers buildings, &c. of
the plaintiff, and breaking down and pulling to pieces
the said buildings, and the materials of a certain
fence belonging to the said yard; and for taking
away certain timbers, bricks, &c. and disposing of
the same, &c. As to the breaking and entering the

-~
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yard, the defendant suffered judgment by default,
and pleaded the general issue as to the rest of the
trespass. At the trial before Lord Kenyon Ch. J. it
appeared (a), that the plaintiff had let the premises
to one Gray as tenant for a term, and the defendant
was in possession as an undertenant to one Cotterell,
(to whom Gray’s executors had let them), by whose
permission he had erected a building thereon, for the
purpose of making varnish. This building had a
brick foundation let into the ground, (with a chimney
belonging to it,) upon which a superstructure of
wood, brought from another place where the defend-
ant had carried on his business, was raised, in which
the defendant carried on his trade. The original
term expired at Michaelmas 1800, in consequence of
a notice from plaintiff to the executors of Gray :
(and it was admitted, that the plaintiff had recovered
judgment in ejectment against the defendant for
these very premises, though that fact was not proved
at the trial.) But the defendant remained in posses-
sion for some time afterwards, and was in fact in
possession at the time when he pulled down the
wooden superstructure, and carried away the ma-
terials, which was the subject of the action.

A verdict was taken for the plaintiff, subject to

the question, whether the defendant was warranted

in pulling down the building, and taking away the
materials after the expiration of the term.

A rule Nisi having been obtained for entering a
verdict for the defendant, as o all but the trespasses

(a) See 4 Esp.C.N.P. 35.
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confessed of breaking and entering the yard ; it
was argued, on showing cause against the rule, that
the defendant had no right to remove the building
after the term was expired, for that he was a tres-
passer by the act of coming or continuing upon the
premises ; and that the law could never give a man
a right, and yet make him a trespasser in the only
act by which he could exercise it.

Lord Kenyon C.J. ¢ The old cases upon this
‘- subject leant to consider as realty whatever was
‘¢ annexed to the freehold by the occupier: but in
“ modern times the leaning has always been the other
‘¢ way, in favor of the tenant, in support of the in-
¢¢ terests of trade, which is become the pillar of the
« state. What tenant will lay out his money in
¢« costly improvements of the land, if he must leave
« every thing behind him which can be said to be
“ annexed to it ?”” — « This is a description of pro-
« perty divided from the realty. And some of the
¢« cases have even gone further in favor of the
« executor of tenant for life against the remainder.
¢ man, between whom the rule has been holden
¢ gtricter ; for it has been determined that the ex-
“ ecutor of tenant for life was entitled to take away
“ the fire-engine of a colliery. — Here the defendant
“ did no more than he had a right to do; he was,
“in fact, still in posséssion of the premises at the
¢ time the things were taken away, and therefore,
“ there is no pretence to say, that he had abandoned
" ¢ his right to them.”

Lawrence J. « It is admitted now that the
“ defendant had a right to take these things away
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¢ during the term: and all that he admits upon
¢ this record against himself, by suffering judgment
 to go by default as to the breaking and entering,
¢ is, that he was a trespasser in coming upon the
“ land, but not a trespasser de bonis asportatis ; as
“ to so much, therefore, he is entitled to judgment.”

A verdict was, therefore, entered for the plaintiff
as to the trespass in breaking and entering, damages
one shilling; and for the defendant, as to the rest
of the trespass.

The above are all the circumstances that appear Report at

from the discussion of the case at bar. But it may
be important to add some further particulars re-
specting the nature of the erection, which are to be
collected from the report of the case at Nisi
Prius.(¢) From this it appears, that the building
in question consisted of a brick basement sunk
into the ground, upon which a wooden plate was
laid, and the quarters belonging to the superstruc-
ture were morticed into the plate.

91

Upon an attentive examination of this case, it is S:nemmn-

conceived that it will not be found to introduce any
modification or extension of the former rule which
can be applied to ordinary cases. An impression,
however, seems to have prevailed, that the privilege
of the tenant has been generally enlarged by this
decision. For it has been thought to establish, that
a tenant does not in any case relinquish his property
in fixtures by omitting to remove them during the

(a) 4 Esp. N.P.C, 53.
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term, but may insist on taking them away after the
expiration of his tenancy, and after he has given up
possession of the premises; and even although his
entry on the land for that purpose may be in itself
tortious. (a)

But the principle on which the decision proceeds
does not seem to warrant an inference so extensive.
For the only rule which can be considered deducible
from the case of Penton v. Robart is, that a tenant
may sometimes, and under peculiar circumstances,
retain his right of taking away his fixtures, although
his interest in the land has expired; that is to say,
in cases where he has not quitted the premises, and
still continues in absolute possession of the property.

The decision in question depends essentially upon
two points ; the fact of the continued possession, and
the state of the record. It has been seen that the
reason why, in common cases, a tenant cannot insist
upon his privilege if' he has neglected to use it
during the term, is, that the law presumes that he
meant to leave the unsevered property for the benefit
of his landlord. But, in Penton v. Robart, the tenant
had never quitted possession; and, consequently, as
he showed no intention of abandoning his property,
the presumption of a gift to the landlord could not

(a) And see Hammond’s Treatise
on Nisi Prius, p.147; and his edition
of Comyn’s Digest, Waste, D. 2.

. See also 2 Bar. & Ald. 166. in the

argument of counsel. According,
indeed, to the report of the case of
Penton v. Robart at Nisi Prius, the

inclination of Lord Kenyon’s mind
seemed to be, that a tenant had a
general right to come upon the pre-
mises after the term was expired, for
the purpose of taking away a fixture
which he might have removed dur-
ing the term.
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arise. The tenant, however, did not contend that he
had a right of remaining or coming upon the pre-
mises for the purpose of removing the building ; he
disclaimed that altogether ; and suffering judgment
by default, he admitted that he was a trespasser on
the land. All that he insisted upon was, that the
materials of the varnish-house were still his property,
because there had been no dereliction of them : that
he had therefore a right to reduce them again to a
chattel state, and to retain them when severed ; and
that he could not be a trespasser (de bonis asportatis)
for taking his own goods.

It may, however, be observed, that according
to the state of the facts, the case might perhaps
admit of another explanation. For it seems that the
only thing the defendant took away was the wooden
superstructure. This superstructure was merely placed
upon a wooden plate, laid on brick-work. The
erection, therefore, might be deemed (like the barn
resting upon blocks or pattens) not a fixture, but a
mere chattel. In this point of view, the simple ques-
tion for determination would have been, whether the
personal chattel in dispute was the defendant’s or
not ; and the result of the whole case would, upon
the pleadings, have been the same as it now
stands. (a)

(a) Ifa man whose term ina house  Tr. pl. 450. And see 15 Hen. 7.
is expired, go into it when the door fol.9. b., and 28 Ed.4. 27. That
is open, to take away goods left by the property in the chattels would
him there, frespass quare clausum mot be lost, see per Abbot Ch. J. in
Jregit lies; for it was his own folly Davis v, Jomes, 2 Bar & Ald. 167.
to leave the goods there. Br. Ab.
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It is observable, that some of Lord Kenyon’s ex-
pressions seem to favor this solution of the case.
If, indeed, it should be thought that the decision
proceeded upon this ground, then it is evident that
it forms no kind of authority, that a tenant may,
under any circumstances whatever, claim a right
after the expiration of his term, to remove articles
which are strictly affixed.

But the former explanation of the case appears to
be the true one. And, in this view of it, it is evident
that the general principle as to the removal being
made in ordinary cases within the term, is altogether
untouched. Accordingly, it will be found that in the
authorities subsequent to the case of Penton v. Robart,
the rule as to the time of removal, is laid down ex-
actly as it was in the previous decisions. Thus, in
Lee v. Risdon (a), Ch. J. Gibbs, explaining the na-
ture of the tenant’s interest in fixtures, describes it
as existing only during the continuance of his estate.
For he says, ¢ although it is in his power to reduce
« them to the state of goods and chattels again, by
¢ severing them during the term, yet, until they are
¢ severed, they are parts of the freehold ; and unless
¢ the lessee uses during the term his continuing pri-
« vilege to sever them, he cannot afterwards do it.”
And this observation of the learned Judge is cited
and approved of by Abbot Ch. J., in a very late
case. (b) See also per Lord Ellenborough in Elwes v.

(a) 7 Taunt. 191. () Colegrave v. Dias Santos, 1
Bar. & Cres. 79.
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Maw, 3 East, 50., Davis v. Jones, 2 Bar. & Ald. 167.,
.and the case of Buckland v. Butterfield, cited in the
" preceding section.

Assuming then, that the right to fixtures is not aban- Delivery of

doned, and that the presumption of a gift to the land- Dot pre-
lord cannot be inferred so long as the possession is 4
Tetained, a question might arise whether the tenant’s
right would be preserved if, by some formal act or
declaration, he expressly signified his intention not
to abandon the fixtures at the end of his term. For
example, if he were to accompany the delivery of
possession of the premises, with a protestation that he
does so without prejudice to his right of taking away
his fixtures at a future time. (a) On this point nothing
is found in the authorities : and as the validity of such
‘a mode of proceeding has never been established by
the Courts, it cannot safely be relied upon in practice.
Indeed, it is a common and very proper precaution,
to provide for the removal of fixtures after the end of
the demised term, by a particular provision in the
tenant’s lease. (b)

It may perhaps be thought that the presumption Gift in law

to the rever-

of a gift to the reversioner has no very reasonable goner.
foundation, and may often be productive of consider-
able hardship and inconvenience. It can only be
explained on the principle, that the tenant, by the

very act of annexing a chattel to the freehold,

(a) This is stated to have been session and right of property of
done in the case of Davis v. Jones. an outgoing tenant, in the case of
2 Bar. & Ald. 166. Beaty v. Gibbons, 16 East, 116, as

() See as to the continuing pos- explained in the next section.
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makes it a part of the reversioner’s property, and
retains only a qualified right to reduce it again to a
chattel state. The omission, therefore, to exercise
this right within the time limited by the law, is con-
sidered tantamount to an express gift to the owner of

the land.
Tenants of It was observed at the beginning of the section,
uncertain in-
terests. that the above remarks were to be understood as

applying only to tenancies, the determination of which
might be previously ascertained. Although no de-
cision has established, that tenancies which are of
uncertain nature and duration are excepted out of
the general rule, yet it appears consistent that tenants
for life, at will, &c. should be allowed to remove their
fixtures within a reasonable time after the expiration
of their estates. For no laches can be imputed to
them in not availing themselves of their privilege
during the term ; neither can a gift to the reversioner
be implied. (¢) And this inference is supported by
the analogy of the rule in the case of emblements,
where a similar indulgence is allowed to tenants for
life, &c., on the equitable principle, that a party shall
never be prejudiced by the sudden determination of
his term.

But it is conceived, that if the tenant determines
his interest by his own act, as by forfeiture or con-
dition broken, &c., that he would not be entitled to
remove his fixtures, at least after the entry of his
landlord.

(a) Vide 22 Ed. 4. 27. Cro. Jac. 204.
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SECTION VI.

Of the Right of the Tenant, as affected by the Terms
of the Tenancy, &c.

Tue doctrine of fixtures has been investigated in
the preceding sections, on the supposition that there
was nothing in the terms of the demise to control or
affect the tenant’s right of removal. It remains now
to consider what effect is produced upon the relative
interests of the landlord and tenant, when they have

bound themselves by any agreement which has re-
lation to fixtures. (@)

Itisa principle applicable to the law of fixtures,
as well as every other branch of law, that individuals,
on entering into a contract, may agree to vary the
strict position in which they would otherwise legally
stand towards each other ; that is, where no absurdity
or general inconvenience would result from the tran-
saction. ¢ Modus et conventio vincunt legem” A

(a) The reader must observe, that this section relates to the terms of
the tenancy, as affecting the right to things put up by the tenant himself
and which are properly the subject of the law of fixtures, and does not
refer to those provisions in leases, &c., which concern things annexed to
the freehold at the time of the demise ; as when a person, on becoming
tenant, agrees to purchase of the landlord articles affixed to the demised
premises. In letting houses, &c. a stipulation is often made that « Fistures
areto be taken at a valuation.” Here there is an absolute transfer of pro-
perty, as on a sale of growing timber. The effects of agreements of this
“latter description are considered in the chapter relating to the conveyance
of fixtures, post, Chap. V.; where will be found some observations upon

the interest acquired by a tenant on taking a demise of premises together
with fixed utensils or machinery.

H

Tenant’s
right in fixe
tures, how
affected.
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tenant, therefore, in consequence of the conditions
under which he holds, may be placed in a totally
different situation from that in which he has hitherto
been regarded. () And the following authorities will
shew to what extent his privileges may be affected in
different cases. -

In the case of Naylor v. Collinge (b), a defendant
covenanted by his lease that he would from time to
time, &c. during the continuance of the term, at his
own cost, &c. well and sufficiently repair and keep
the demised messuage or tenement, and premises,
and all erections and buildings then already erected
and built, and also all other erections or buildings
that might hereafter be erected and built in or upon
the said premises, or any part thereof ; and the same
premises, in such good and sufficient repair, would,
at the end, or other sooner determination of the said
lease, peaceably and quietly surrender and yield up.
In an action brought upon this covenant, the breach
(as far as is material to the present inquiry) respected
certain erections and buildings which, during the
term, had been raised upon the demised premises by

‘the defendant himself; as tenant and occupier thereof.

They were let into and fixed to the soil, and had been

“built and used for the purpose of trade and manyfac-

ture only. These buildings the defendant had re-
moved and carried away: and the question was,

(a) It was said by Dodderidge, J. “ breach of covenant which shall
that “ There will be a great differ- * not be waste.” ¢ Bulst. 113.
“ ence between an action of cove-  (4) 1 Taunt.19. And see Brown

"« nant and an action of waste; and v Blunden, Skin, 121.
* that same thing done, may be a
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whether they were comprehended within the terms
of the covenant.

It was contended by the defendant, that since the
buildings were removable as trade erections, they
could not be considered to fall within the restraining
words of the covenant. But the Court held, that
the parties were precluded from all general argument
respecting the right of removing fixtures by the ex-
press words of the covenant. The Court could not
go out of the covenant, which, under the general
terms of erections and buildings, included erections
and buildings raised for the purposes of trade. If
‘the tenant meant to exclude buildings of this nature,
it ought to have been so expressed.

This was a decision respecting ¢rade erections. In
another case, an action was brought upon a covenant
in the lease of a house, by which the defendant
covenanted to repair the premises, and all erections,
buildings, and improvements which might be erected
thereon during the term, and to yield up the same in
good and sufficient repair, &c. The defendant, during
the term had erected a veranda, the lower part of
which was attached to posts which were fixed in the
ground. And Abbot J. was of opinion, that, with-
out entering into the question, whether, independ-
ently of the covenant, the veranda was removable, it
clearly fell within the terms of the covenant, and
consequently the defendant could not remove any

part of it. (a)

(@) Penry v. Brown, 2 Stark, N.P.C. 403
H?
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- The authority of the before-mentioned case of
Naylor v. Collinge, and the doctrine it establishes,
was fully approved of by the Court in the recent
case of Thresher v. East London Water-works Com-
pany. (2) And from the latter decision it may be in-
ferred, that a lessee would be restrained by a general
covenant to repair, from pulling down an erection
which he had made before the commencement of his
lease and during the time he held the premises under
a previous tenancy. So that an erection made during

a preceding lease, supposing it might have been
removed whilst that lease continued, is no longer
removable when the premises are conveyed to the
same lessee by general words (as for instance, land,
premises, or buildings,) in a subsequent lease, al-
though the latter contains only the common covenant
to repair. It is not thought necessary to enter at
large into the case, because it contains many com-
plicated facts; but it virtually decides the above
proposition. (4) '

The Court expressed an opinion in this case, that
perhaps no matter dehors the lease could be alleged -
to prevent the covenant to repair from attaching ;
and that, at any rate, there appeared nothing suffi-
cient for that purpose in the particular facts before
them. (c)

(a) 2 Bar. & Cr. 60s. (c) As to this, see Doe dem. Free-
(6) The building in question was land v. Burt, 1 Ta R. 701. and the
erected by an under-lessee of the dictum of Buller J., that whether
tenant, which under-lessee, as against parcel of the thing demised, or not,

- disimmediate landlord, could notre- is always matter of evidence. And

move it. It is obvious, however, see post, Chapter V.
that this does not vary the principle
of the case.
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“Prior to the determination of any of the foregoing By a new
cases, there had been a decision which, in effect, pro- 2reement.

ceeded upon the same principle. For it had been
adjudged in the case of Fitsherbert v. Shaw (a), that
a tenant was precluded from removing fixtures by an
implied dereliction of them, aﬁsing out of the nature
of the transaction between himself and his landlord.

In Fitzherbert v. Shaw, the defendant had been
holding certain premises from year to year since 1765.
In 1787 they were purchased by the plaintiff, who
having given the defendant notice to quit, afterwards
brought an ejectment against him to obtain posses-
sion. In March, 1788, (while the action was pend-
ing,) the parties entered into an agreement that
judgment should be signed for the plaintiff, but with
a stay of execution till the Michaelmas following ;
and it was stipulated that the defendant should re-
main in possession in the mean time. In this agree-
ment no mention was made of any buildings or fixtures.
Between the time of entering into the agreement
and the ensuing Michaelmas, the defendant removed
several things from the premises, which Mr. J. Gould,
at Nisi Prius, considered would have been removable
during the tenancy; but he thought that, by the
agreement, the parties had made a new contract,
which put an end to the term. And the Court of

Common Pleas decided, that without entering into

the general question as to the right to remove the
_articles as fixtures, the defendant was precluded
from taking them away by the fair interpretation of
the agreement ; from which it must be implied, that

(4) 1 Hen. Bl. 238.
H 3
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he was to do no act in the mean time to alter the
premises.

It may perhaps be thought, from comparing the
two last mentioned decisions, that this general prin-
ciple is deducible from them : viz. that where a tenant
has an existing right to remove fixtures erected by
him during his term, that right may be divested by
any new agreement for the enjoyment of the land, in
which there is no mention of the fixtures. (a)

It is proper to notice, that there is a Nisi Prius case,
that of Dean v. Allalley (b), respecting the Dutch
barns, in which Lord Kenyon expressed an opinion
not altogether consistent with the doctrine laid down
in the foregoing cases. In Dean v. Allalley, an action
was brought upon a covenant in a lease similar in
terms to that in Naylor v. Collinge, the tenant having
covenanted to leave all the buildings in repair which
then were, or should be, erected upon the premises
during the term. When this covenant was pressed
upon Lord Kenyon, he is reported to have said, that
he was fully aware of the extent of it, and not quite

(a) It might be questionable whether the right would be divested imme-
diately on the making of the agreement, or only from the time the agree-
ment takes effect, in conveying the possession of the premises. The prin-
ciple mentioned in the text would probably apply to a case, where an out-
going tenant agrees, that when he quits possession he will leave his fixtures
for an imcoming tenant, who has taken a lease of the premises to com-
mence at the expiration of the former tenant’s interest. Here, if the land-
lord was not a party to the agreement, the question might arise how far the
second tenant would be cloathed with the rights of the former tenant. For
the landlord might contend, that as the fixtures were not actually severed
by the first tenant, they formed a part of the demise to the new tenant ;
and that the latter would therefore be liable for waste if he removed
them.

() 5Esp. N.P.C. 19
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sure that it concluded the question: it meant that
the tenant should leave all those buildings which were
annexed to, and became part of the reversionary
estate. For reasons, however, which have been else-
where assigned, this case must at all times be con-
sidered of uncertain authority. (a)

The principle laid down in the case of Naylor v.
Collinge, and the other decisions, is applicable gener-
ally to the law of fixtures, as it relates to landlord
and tenant. And consequently a tenant may, by
the special terms of his agreement, not only vary
his rights as to the description of articles he is en-
titled to remove, but may enlarge the time for their
removal, and subject himself to greater restric-
tions or secure to himself greater privileges in the
ultimate disposition of them, than would attach to
him merely as tenant. (5) Thus, for example, where
a tenant has, by the terms of his lease, the privilege
of selling his fixtures by valuation to an in-coming
tenant, it is conceived that, (in conformity with the
principle laid down in Beaty v. Gibbons, 16 East, 166.)
he would have a right of onstand on the premises,
and that his property in the fixtures would not de-
termine at the expiration of his lease.

Indeed, a tenant may, by the terms of his hold-
ing, acquire an almost unlimited right to remove

things which he affixes to the freehold. For if a.

lease or demise for years is made with an express

(a) And see a similar covenant in erections that are not actually af-
Davis v. Jones, 8 Bar. & Ald. 165. fixed to the freehold, as a barn on
From which case, and from the deci- rollers, &c.
sionin Naylor v. Collinge, it appears,  (5) Vide Burn v, Miller, 4 Taunt.
thatsucha covenant does not include  745.
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clause ¢ without impeachment of waste,” this condition
will have the same effect as where it is inserted in a
conveyance of an estate for life.(a) By entering
into special conditions of this nature, the parties
entirely change the situation in which they would
stand towards each other from the mere relation of
landlord and tenant. And in all these cases, the
claims in controversy cannot be determined by the

‘law of fixtures, but resolve themselves into ques-

tions of construction ; in which the only point for
determination is, whether the property in dispute
falls within the terms of the agreement, exception,
proviso, &c. (b)

It might be an important consideration, whether
an established custom in respect of fixtures would not
operate in the same manner as a contract which
specifically relates to them. In claims between land-
lord and tenant, it has often been determined that
custom